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DIsTaILT, MARCH’ i TERM, Distt 


, THE. STATE vs. JUDGE, LEWIS, 
‘Morel read the affidavit of P: Tricou, stating motion 


that in the month “of “August last, “in conse- 


quence of an advertisement published in the 
‘wewspapers, the sheriff of the paristiof Orleans, 
exposed to’ sale tract of land, ‘situated in-that 
parish, seized-in the suit of Durnford'vs.De- 
the deponent; J. Tricou,,and D. Bows 
 ligny, became ‘purchasers of said tractjwhich 
adjudicated to them for the: sum 2700 


dollars, and‘in consequence they'took posses- 
‘sion of it; whereupon,, one J.. Jourdan, claim- 
_ing title ‘thereto, has instituted against 
them: therefor, which is pending in the 
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Basen ‘of being the hest mai 
the land. The institution of this euit appearing 
them a just motive to withhold. the purchase 
money, they offered ‘to. deposit it to the order 4 
of the court § “hat their therefor wa 
overruled, and a ventlitiont exponas was di. 
rected to issue for a second sale, when in order ; 


to prevétt it, the betiéf that. the i a 


the execution was able..to refund the m 
ease of eviction, they paid to, the sheriff. the 
aforesaid sum, who having received it made hig 
return of the venditiont eaponas accordingly 
and they hoped no further proceeding weuld be 

tiffin’ the execution, took: rule,on the sheriff 
| ment, in: which tbe: district 
courteordered \sécond..venditioni exponasdg 
issue, @nd:the Jand is accordingly advertised” 
moved. for .an .injunction, which being denied 
court, appéal, whe refused to allow, 
‘although bend: with eurety.'was. offered. . a 
thisiaffidavit a rule was granted onthe 
dlistrict judge, to}shew onuse why a'mandamug 
should not issue, commanding bim to allowythe 
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4 case, that the: appli- 


eaffis were, not, parties, to , the, quit, 
quently were nok entitled to an 
Beennen, of counsel against the rule, 
ed that the record did not even shew that the 
oY applicants were the party ye at opposed che 
| q dene order. 
Morel’ “that it was 
‘they were certainly entitled to ‘bring, not 
cause, but the decision 6f the district’court, on 


Fhe proceedings were certainly conducted very 
loosely, bat the record which has been submie 
‘ted to us, enables us to ascertain who were the 
applicants and their character. Morel, 
attorney in the district court, moved: for thes a 
inhibition of the sale; the entry does not. men- 
_ tion whose attorney he was: but the sheriffs 
skews’ that’ the lat 
bidders at the sheriff’s’ gale, aud the-veasoning 
in the opinion of the court that the ‘motion 
‘raled was that of these bidders’ 
Tf the bidders application was overruled, 
they have the right of bringing it-under the 
@onsideration of this'court: ‘The diswict judg 
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A note | trom the court of the first district, 


next fired” is Denrsieny,- J. delivered the opinion of 


court. -Oa the first of ‘April, 18t9, James. Pats 
terson mide his promissory note, to the | 
beukne OF the defeudants, payable on the first day of 


due May, following. . The expressions are “on 


first day of May next fixed, I promise to 


Patterson’ & Philpot; or order; The: 


for collec. plaintiff having put this note ih the. Lonisiaiia 


| bank for collection, the bank caused a demand 
to be made of the maker, at the expiration of — 

the three davs of grace, to wit; on the fourth*of 
‘May, and on that day had it protested for none § 4 
payment. The plaintiff now sues the endin 4 


and in case it shold be: decreed that thea 
are exonerated, he calls. upon. the Louisiana) 
as answerable for on account 


The question: between plainti® thal 


endorsers is, whether a promissory note, paya< q 


ble on a-certain day fixed, must be paid on that 


day exclusive of the days of grace. If it should: q 
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between the plaintiff andthe Lonisiana! bank 

‘any responsibility on this occasion? 
on a certain day, with the: addition of 
‘the word féxed, is not usual in the United States, 

| for no case has-been found where anyeoch, 


‘thing is mentioned: We would, therefore, look 


in vain in the law merchant, as it preyails: 


‘erally through the Union, for any rule‘on the 
_ ‘subject. This is an usage: peculiar to our own 
state, and. whatever. be the rules by which.it 
be tested, they must be found at home. 


By recurring to the authors who have 
6n the laws which formerly governed this coun- 


try, we find ‘that this manner of making pre- 
“missury notes was well-known to them. Feb- 


revo, de contrs. ch. 10, § 15, no. it, after men- 


‘tioning: the different: bills’ of exchan.e which 


eutitied to the delay. of the days of. grace, 
makes this remarkable .observation; pero st_ 


Ja letra: dice, tantos dias prefiwos, 6 tantos 


dias sin mas termino, no hay cortesia, y asi 


debe pagarse en. el de su-vencimiento. But, if 
the bill says at so many days: fixed, or,at so 
‘days without farther term, there arethea 
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ew a.point, on which the law merchant of the 
ought to. be. conclusive, 
But the defendanis oppose to it the opinion 
foreign jurist, who thinks that the word 
» added tothe time of payment. of a tli ov 
has. meanings’ and ougit to be considered 
as in commercial matiers 
laws and Spanish usages cannot, as 
already jsaid, be deemed absolutely | 
itis notimproper to examine.and compar 
‘both these contrary opinions, and see which ia? 
‘Wore consonant with justice, 
_-Jounse, in his comment on. the: French oni 
mance of 1678, declares it to be his sentimenk 
"that in.a-nete payable on such a-day, the i insee 
tion of the word fixed adds nothing to the 
dud does not prevent the allowance of the days 
_ Of grace but he acknowledges, that if the 
was made payable on such a day, exclusive f 
the days of grace, it would be payable, on that 
It must be confessed, thatia 
this latter case, there would be but little room 
for interpretation, and he would be obstinate ing 
deed, who would iusist on the days of gracq 
after such a stipulation. . But, although the word 
fiwed is noi quite s0 expressive, is it true, that 
it has no weaning ? Among the definiionse 
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tion, another to establish invariably : takeei- 

ther; the idea of invariability i is attached to both. Pe 

The word i is used ‘evidently with a view to. 
» make the payment on that day more certain, 

thawit otherwise. would be. Tt isa general rule, 

the ‘interpréiation of contracts, to endeavor 


those: which can have no meaning 


all. Another. rule: fo ascertain the sense of 


oubtful word i is, to examine with what. inten- 
tion the parties may have inserted it, » In con- 


| ‘wentionibus, coutrahentium voluntatem potius 


quam, verba spectari placuit. Can it-be sup- 
posed that the parties this case, introduced 


this expression in the note without any ine a 


tention, and for-no purpose ; an expression 


ver used tha: common. manner of making 


a 


notes, and which, under the forwer laws and 
usages of this country, had the effect, as rere 
‘informs us, to prevent any allowance ef the: 
days of grace ? kt cannot ‘be. believed. We, 


therefore, think that the word fimed was intra. 


duced here with the intention .of making the” 
note, payable on first of -May, absolutely 


and invariably that a demand of payment 


qnebt to. have taken place. on that day ; and 
that for want of such demand, ihe oudoreors 
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‘Louisiana’ bank and the’ plaintifr, 4 
the bank: has incurred any. responsibility 
agent, from neglect or unskillfulness in.the’ 


« 


A 


agement cof} this | ‘business ‘principles it 
matter ‘agency are “generally. well 
lt he ‘who. undertakes “the business of 
is: eapable: of ‘managing it, and neglects t6 do 
‘due. care, he i is answerable. he is 
capable, he i is still answerable, for he nok 
2g have engas zed to do that which he could me 
perform ; procuratore dolum: omnem 
non ‘etiam improvisum casum prestanduin 


esse, auctoritate manifeste declaratur. 


3, mand. In this instance the bank-either 


knew. (ast the defendants. ‘offered to prove) 


such a note was pavable exclusive of the 


v 


‘ 


days. of § grace, aad ‘not demanding payment on | q | 


that day was a neglect or they. were ig gnorant 
of it, and then they undertook to perform. a tig 


for the eXecation of which they had not sufficient 
infor nati on. Ta either: case they have 

Tespousibility: “Tre obrerv tions made ty 
“counsel, as" to the ‘nature of their agency, which 


was are ‘of no force. The’ 


March, 1820. » the laws of commerce, ‘exong 
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ciples. ahove laid overs: as. well.in. 
of gratuitens, agencies, as in others,, The truth,“ a 
‘is, that they are derived from the Roman»lawy,. Denaro, 
to which no such. was. 
It is, therefore, hindered,’ de- 

ereed that the judement of the district court be 
reversed; and proceeding to give suchajudg- = @ 
ment as we think ought to have been rendered 

judement.be entered for the defendants,:Patter-, 
_ son & Philpet, and that the plaintiff do recover 

against».the Lovisiana.Bank the amount ofthe 
note -here sued for, to,wit, nine hundred and 


for the pleintifr, Smith forthe | 
not bound by a 
Hennen, for the plaintiff. ‘This is an action’ jon wither 
ona promissory note. whereby the defendants, 
. Charles Gross and Marie Gross, his wife, 
bound themselves jointly and to 
Vou. Le 
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CASES IN TRE SUPREME COURT 


plaintiff the sumof 83.600, for 
eds! ‘The defendant, “Marie Gross, comendg 
she ‘was not authorised by her husband 
scribe the note, and that she. is not bound asthe” | 
security of ber husband. In discussing the 
question of thé liability of Marie:Gross, it will | 
be necessary examine:in ‘what manner mars 
ried’ women may contract, aud. to 
bind ‘themselves by their contracts,.. 
Phough the present contract was made 
our civil code, it will be useful, if not inidise 
to trace'the history of the. jurispra:7 
dence on the subject; dowa from its origin in the” 
Zivil law, through the codes of | 
to our owe state. 
The senatus ‘Velleianum probi- 
hited all women, married and unmarried, from | 3 
contracting for others. Ff. 16,1, Code, 4, 29, | 
Pothier’s Pandects 16, 1,12. Merlin’s Keper- 
toire de Jurisprudence, 382. Verbo Senatus- 
Consulte. Velleien. 2 Dictionaire du Digeste | 
2. 1610. But to the general rule were a 
_ multiplicity of exceptions, ‘as may be seen by | 
recurrence to the above citations; and in all case 
“iwhere the. woman renounced the priviledges | 
granted by the senatus consultum, she 
bind herself. fF 16, 1, 32, § 4, with Godeftoy'g 
comment, no. 45. Code 4, 29, 21, with : oe 
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gards: Marie Gross." > 


wire, Partida 5, 42, » See also, othe 
giogs, of Gregorio Lopez. Further ‘provisions 
“by the 61st, of Toro 


 Novisima Recopilacion 10, 11, 3. But in Spain, 


well Rome, ‘by..renouncing in due form 


Muller’; Pomptuarium, 7605778. Fron 
the Roman daw, the same principles.were trans 


into. the laws:of Spain by Alphonso’the 


the: above’ Jaws,. the contract of. a 


man, became biading..om hers. 6. Rodriguex’s 


Digest, 106, 1 Sala, 374, 8.°.2 
1817, Lbid. nos. (14, 124.' 
consultum: Velleianum ..was in fullforce/in 


The» contract, under: all the above 
laws, would have’ far as re- 
the laws of the: “Partidas, which intro. 


duced into Spain the provisions of the setiatds 
consultum ’ V élleianunr; ‘also, the'laws'6f' Toro, 


which prohibit women from jointly 


‘with’ their- husbands. — 
In the first place, the of the 


and ‘in the act is sufficient’ authorisation“on 


his part.* ‘Civid Code, 2y, art..22, And if the 


~ 


4 
i 4 
j 5 
4 
‘ : ) 
5 
- 
‘= 
4 
oa 
‘ 
L- 


wife. San bind she hase the 


binds himself jointl and severally with her. 


thorisation requisite from her husband, 


& war, in the «second place, ‘the civil 


8441, art. 85,° recognizes expressly the: ‘power 
the wife to obligate herself jointly with her hus J 


band: itlikewise, 333; art. 53, § 455, 


gives the wife a priviledge or tacit more 


gage onthe estate of her -hushand, for her i 
demnification against any contracts for-which 
she may have bound herself jointly with him” 


To'short, our civil code:cives power to ma 
ried-women, to'contract and hind themsél 
all cases, except those*particularly excepte ¥ 
law. Code, 265, art. 28, 24 & 25., 

other change was introduced by the 


vil, “eode, than 
formality of renouncing before a notary, in dué 9 
form, the laws of the Partidas and of Toros 

_ for, Whave already. shewn, married women” 


selves... 
these laws were abrogated by the civil code. | 
expressions of the code are clear, 
tally, irreconcilable with the old 
Repeated. decisions of, the court of cassation 
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have devermined since the publication of ue ‘ 
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has’ been abrogated in ‘those’ parts’ ‘of 
France, where it was followéd: Our 6Wn “ck 
vil’ code ‘contain® verbatim. the’ same» previ- 


sions on'this’ subject, with the cide"Napoleot ‘: 


ak then, as the decisions of the Highest 
of fudicature in that country can have’ weight, 


_ the’ ‘question is settled. 12 Merlin’s' Report. 
396, 8° Merlia’s Questions de Droit; 


818." Pailliet’s Manuel 81, 2790) 


by the court’of" ‘eassation. 

womgn who subscribed a negotiable note; binds 
hersélf jointly and ‘s@verally with’herfus- 
band, was condemned though 
was” nit explicitly ‘authorized by'her 
band. Duthau'v. Jaquan, 1° sess:) 1806.7 
‘Sirey, 2 part, £13. the wife who'decepts a a 
pill of exchange, drawn on ker by 


the same d derision. 


as his security ; and an action can he 


. on such bill against her. 4 Sirey. 2 part, 
v. Lacauve. Unless the defen- 


counsel can shew “that these cases were 


incorrectly decided, this court will certainly give ; 


fur the Aefendats “Tn thie'case 
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CASES Tite, SUPREME cour 


the, facts on which I. shall rely. are simply” | 


182. 


these. ‘Charles Gross, the husband of the de. 
fendant, MarieGross, negociated a loan. with 


the, plaintiff for'them: the, money was paid te 
him.and--he secured it by a.note, subscribed 
jointly by him and. his wife. He has since be. 
come insolvent, and,.the defendanty Marie 
Gross; has obtained. a separation of goods and 
estate. .This.suit is brought to make her 


Phe following questiens arise on these. facts, 4 
Ae Can the. sife bind: herself -without the ee iq 


"press authorisation of the busband? 


QvAre‘not all contracts by which. a 
woman, -whether authorised or not, binds q 
self for'the debt of her hushand voidable | 


the laws now in force in this state? 


Can. the laws so as to vil 


4, If they Pots the 1 | 


It is conceded on the part of the plaintif 


that, prior to the promulgation of our code, the © ; 
wife could not contract without being expressly 
authorised by the basband’: and if it be not 


fally admitted by the plaintiff that ‘an im- 


tit 
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beyond the force of jadgment, and to support 


- them, those arguments may without presomp- 
tion be canvassed, andif. they are nét found to 
support the conclusions, or if there bev any 
fevence-in the law on which they are: founded, 
the d&cisions themselves will’ have. no weight. 
The case relied onis in 7 Strey, 2nd part, 
Phere the point is indeed decided, buitiede- 
cision’is only supported’ by an’ assertion, At- 
tendu que suivant Particle du Code le coneours 
dumari vaut autorisation, without-any;reason- 
ing whatever to support it.The ‘next casefrem 
14 Sirey contains the same assertion; nearly in 
the'same language, but no argament whatever. 
un: this. point. To. determine, however, whe-. 


ther the article relied on.( Civ. Code, 22, art. 


examine it more closely and compare, it with the 


q pre-existing law.» required the ex- 
not the implied, authoriaation-of, the hasy, 


But it is argued that ar Civit 


92. “has made the: ‘concurrence of the & 
jn the act a sufficient authorisation,” “Plie deci- 
sions under it France, I ackdowledge,gothe 
foil lengths contended. for by the plaintiff’ “Ae 
these decisions ‘carry with them ‘no*authority 
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1 THe SUPREME | courr 
and to-give validity, not only to alionationd 
mortgages, or acquisitions, but te 
 mises-to pdy money. By the act 
the code, .2 .Martin’s Digest, 96, no other 
of the ancient. civil laws is abrogated but 

is contrary tothe civil code ‘or irreconcilable 
ity; “The article of the. code declares thag! 
unless the husband concur in-the act, or 
‘his consent in writing, the wife cannot alienate, ’ ' | 
grant. ‘mortgage. or acquire, admitting, theresa. 
| fore, that the concurrence of the husband’ wag) 
made equivalent by this section. to the anthorte 

. sation formerly required, it does not touch:thi 
present case, because this is neither an 
tion, a grant, a mortgage, nor an acquisetion’s | 

and these are the only cases in which tie law “ 
is changed, in all others it remains in force 
If the law. had been intended to make 
change apply to all other cases, a single word, am 

contracts, would have eTected the object witht 

out any enumeration of ‘the different species 0 
contracts, "That enumeration, by the 
pressio unius est exclusio alterius, shews that a 
the change was intended in the enumerated cae 
only, and though we have nothing todo with, = 
the wisdom of the law when it is clear, yet-ve 4 , 7 
ry reasons may be found for the restric: 
tions Tue morigase, alienation, oF 
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generally the intervention of a notary.and the. - 


presence of witnesses. It might, reasonably, 


he-supposed, therefore,. that the concurrentce..of - 


the. chusband, ina solemn act of. this nature, 
‘ghonld be deemed. equivalent to-an express au-, 
thority, but that,it shoold not be. dispensed 
in, the act of borrowing money.on, 


This section, clearly: applies: tovpropers 


| “ty, ap contracts, exclusively of herown, Our 
Jaw. making a clear distinction between 


cases. rendering the,cantracts. of the 
tive to her own affairs, valid when authorised 


by the hasband—-but giving her. the powerto ar 

void. those in which becomes “hound. for 
‘him, unless she knows renqunces. 


8 conclysive reason, mast 
in_ omitting, to, enumerate. contracts, for 
_ payment of money, and rendering them’ more 
‘difficult of execution, ig the facility that, would 

slionations i 


\ 


are always acts, of more 
‘and, déljberation, than the mere.personal con; 


‘tract 40 pay moneys and they..most cammenly. 
require the, advice..of counsel, op: friends, 
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do not this species Of estate, 
even if the husband authorized the sale, or cong 
corin'the att, it cannot be disposed “of.” 
wire: avail wonld’this be if the wife, ignorant of 
tights, merély by the tusband’s joining 
note for: money borrowed,: ‘on his own. account, 4 
should give'the creditor a right to. cine 
on an execution in 
payment? Therefore, I should conclude that 
this article relates‘solely to the wife’s separate. | 
and ‘separate acts relating to its 
‘does not extend to contracts for the payment 
money simply ; still less to a contract for the | 
the husband, where the wife juins only as. bis 
security. ‘his-train of. reasoning appeared 4 
‘conclusive, that L was at.a great loss to discover 
why it should not have occurred to so iewrngd | 
a tribunal. as that of cassation in France, uae 
til discovered that there was an essential q 
- ferénce between the effect of the Napoleon cade | 
and that of our digest, even in cases where the”® 
isan exact transcript of the other. Be. 
~enuge the French code repeals all prior | 
__ and‘customs in’ pari materia, whereas ours ons a 
repeals such provisions. as ‘are ‘inconsisteat 
with’ it—The last section of the law, for the 
promulgation of the Napoleon code, declares, 4 
: laws ‘are in force” 
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‘eds, and-as there is no authorization required by” 
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OF THR STATS.OF LOUISIANA, 
Rowan. law; the, ordinances, the.customs, 
‘either general or local, statutes and. regulations, 
cease to have the force of general or par 
ticular in the matters which are 
of the said laws which compose the, code.” | 
Now, the power of a married woman to conteyel 
of the . objects of the: new code, all 
former lawe on the subject are in France repeal — 


— ‘article of the Napoleon code, other; Cee 
the -particular cases there enumerated, their 
bunals could. give no 


from the separate personal contract of 
the wife. At is ‘the subject: 


is guarded with more-care. 44, 
There are several. statates in the. Spanish law 
on the subject : one ‘Recop. By 3. 9. This 
ptessly declires, that the wife shall. not be 


bound by any contract entered into for: securing 
the -husband’s debts or by anv obligation in 
_ do, with him to othets, unlessthev can be shewa 


petit? 
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23, 24, 20. These provisions, howeven @ 
merely say; ‘that ‘married wonten are incapable 
ofcontracting only in cases expressed by law 
‘Hence inferring, that the incapacity 
Gkpressed inthe code, it does wot exist: 
the words Of the articles are in cases expressel Ay 
bylaw generally, hot by thé laws of thiscola 
“Tf, thérefore, incapacity existed in’ | 
Taw, it is‘not taken away by this. The 
‘Yicles télied on are, first, the 55th which dee | 
‘elares, that notwithstanding ‘rendnciation 
the community, the wife continues bound to a 
creditors of the husband. when she has obligate! at 
jointly with her husband. Second 
684: giving the wife a tacit. 
of the defits for Which stie has bound | 
herself jointly withyher husband. And lastly, 
“Which repeats verbatin, the provisions of 
last article quoted. Civ. Code, 455, art: 
Phese: are ‘and these prove’ only 
thine are ‘circumstances under which the i4 
bigd herself with her husband. But theyy 
no sort, shew ‘that the lew allowing ‘her 
avoid conteact, is not iw foree. If she will 
not avail herself of the priviledge given 
Bpanieh pays the thonéy due.dn 


— 
— 
i 
‘ 
— 
— 
— 
— 
— 
i 
d 
— 
¥ 
— 
— 
ck 
+ 


a 
t A 


renounce the advantages secured to her ‘by, these 
Jaws, here ‘the debt was contracted a8 
rity solidwm and then, according’ to te bad 
article, quoted the plaintiff,’ 
to the creditor, although she gives up 

right ‘to’the commanity ‘aud this, “all ‘the pas- 

‘gages quoted may be satisfied, without suppos- 

“fing an of the’ Spanish. ‘on 


recognized in’ this court, ‘that’ ‘it i is 
deemed ‘unnecessary to argue it. “Tt is called 
by the plaintiff's counsel, ‘a senseless formality; 
Decatise, by performing it, the wife’could dlwiys 
bind herself ‘with her for bis debt, 
and'tendet the probibition of the 
these Spanish statutes, andy 'theapplic® 


tion of the maxim, that any one may renounce 
make herself the Her 

order to effect this, thE Het” 


before & ‘officer, ‘Whio, ‘before tie it, 
is bound ‘to"explain filly 'to'tie wifeHie priv 
ledges she enjoys and theeffect uf Wer 
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of the:power of renouncing them unadvisedly, 


ishing 


Dowross ing from undue influence) ander the protectiag 4 
mre, OF the. ‘magistrate, protects: her. against domes 
tie tyranny, prevents. her acting until she 


fully informed of her rights, aud deprives hep” 


Whether senseless, however, or wise, it hay 
been determined to-he the law, and though the 
plaintiff asserts that it has been abrogated by 
our civil code, he ecees to no article as ie 


‘Having proved - that the. 5 


law still.exist, and that the provisions 


do phon: that.) oe 


it is never implied, and, of. course,, it does. nal 


of the code, which recognise the force. of aa 
obligation entered into by the wife for the amy 


curity of the husband, are not inconsistent with | 
those laws, but, that they apply to the.case a 


a renunciation whieh is. by them,: 4 


exist in the_present case. Febrero Juicios, 
§ p: 892, Contratos, ch. 4, 4.4, no, 
> fully, tecognised in the case of vs. 


‘nusse, Martin, 585.. 5 
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"Considered as an undertaking in solide with 


, her husband, or a ‘security, for hie debt, -it is 


pleading it to be void, she may in: this «suit 
‘exercise. that, right, and. claim a satanic 


of the defendant, that‘our civil code limits 
the éases in’ which 


band gives validity to the’ act of the wife, to 


those expressed in the article, to-wit: mortgag- 
donations, grants, acquisitions 
express: authorization is requisite, where: she 
intends to contract jointly-with her husband. 

Bat’ the defendant’s counsel overlook the niost 
important, because the niost general, word: 
the'text stalienate. "Phe wife may alienate*her 


oof obligation; whereby one’binds his property, 
or engages‘to perform any act; or make a 
ment. Buch is the plain import of the word, 


void ‘wait of authorization of ber 
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and veh. ie he: meaning 
bythe authors of the: Pandects Frau 
Les termes'de cet article comprennent virtuellm 
wom. ment tous:les. .actea, tous lea conteats 
femme peut faire, de quelque natangl 
que ce soit; tous, contiennent 
ment, ou une alienation, ou une tendance 
Phypotheque ew sorte que cet artiele maintieng 
disposition dela coutume de Paris, 
ewnement contracter. 3 Pand. Frane. 398, 
 comimenting on the corresponding, article of the 
Napoleon, from which the article: 
owa is copied verbatim. - Therefore, if the 
his wife, is eyificient, it is, 
in avnote of hand, where they bied 
andseverally. 
quote the same authors, ainsi, Pacte dans 
quel.le. mari aura paru avec sa femme, dans 
en nom, soit pour y donner 
lement son approbation, soit pour ystipuler cam 
jointement.avec sa femme, sera valable, et 
ligera la femme. 3 
408, 
seut contract ‘is embraced in the term alienateg @ 
and. that there. is sufficient. authorization from 
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“Tt, asa party jointly obligated. 


_ert.'91. Now, these provisions 


dvusband> tothe: wife by-his concurrence 


second question then is made liy'the defen 
Gants’ counsel married woman bind:het! Gross & 
at’ all, without expressly renouncing ‘her 
rights?» Ifthe civil:code has abrogated the 
‘Spanish laws, or contains provisions. 
with them,’ the' question isdecidedss 
code says expressly; that married’ 
women, may contract with their ‘husbands, ie 
without: any’ restriction, ‘or limitation? page 
85. page $33; page 455, 
may contiact with thentjointly,ae 


eonsistent ard: iriecorcitible with the law 


of Vora; which saysthat arnartied 
“not. contract jointly ‘with’ 


“And, in-consequence of ttis*¢hange, 

in ourjurisprudence,’ ‘it was necessary te'pro- 
tect the- rights of women, by: giving theme 
priviledge, which they ‘bad not before; onthe 
ty:of their husbands, for anindemnity — 


thedebts coutracted jointly with them: In 


the present case,the defendant is notsitnplyyi@ 
Security, of her husband; she contracted'and 
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defendant's counsel admits. that com 

war. tract by married woman, -unauthorisedahy 
husband, is -voidable only, and 

clear. from the statute, Civil Codey 99g 

art. 204. .From,the same article, also,-anigy 

duction may be drawn, that in,all. acts when 

Ahe wife is authorised by her the'soa- 

ing so plain, and so directly irreconcilable with 

the 61st law of ‘Toro ; the 

has resorted to a..method of reconciling shell | 

which certainly cannot. be supported or lezal 

principles. He insists, that those . passage:@f 7 

civil code refer o:ly to. the private propek 

ty of the wife, and that, in order to-bi. d hem 

she must renounce the above laws; and 

was contemplated that she would 

But is thi not adding and restricting the legie 

Jator’s words, in a manner. totally. inconsistent 

with. the rules of interptctation given by the 

code itself... “When a law, is clear. 


from: all. ambiguity, the letter of ii t to 
be disregarded, under the pretext o mig : 
spirit.” Civil Code, ant. 18. 4 
The law of ‘Toro tip ‘become dead letter 
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effect given'to renunciations of it— | 
effect.of prohibitory law:could: be yay: 
done.away by renouncine it, appears’ absurd 
and, illegal to the-annotator on Febrero, edit. worm? 
18K, vol 2, page 92, note tor. 117, and must 
__ revolt common:sense. ‘Buty such-being theold 
code gave power to married Women tocom- 
tract, with the authorisation of 
specified cases; and, in'ordertose 
a Cure then against, the loss of their property; 
_ to which they were before exposed, gave them: 
q an indemnity on the estate of -theirhusbandss = 
Thus our civil code reduced the laws'to the: 
standard of common sense, and introduced 
siiost important remedy for the effect of those 
interpretations which repealed laws by renounc- 


| q ing: ‘them. For, where. was the advantage of 4 
laws in favor of women, if they could at 
 atiy time renounce ‘them, ‘and thus’ expo 
themselves to the very evils which they w 
iniéhded to remedy, and that too any. 

“The counsel for the defendants acknowledges 


4 the cases, have quoted from the Sirey, 

q the full length that contend for; butsays 
 that, the general provision repealing all the Ro- 

lan laws in pari with code Napo-' 
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eats, leon isthe foundativn of those 
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court: of cassation, however, ‘refer (12° 


39:3) to the 1481 art. of the code’ Napoleon, 4 


wir. proof of. the’ power of a married womin! 
bind: herself jointly. with: her husband.” 
_ article is: substantially ‘the: ‘same, as: the ‘arte 
Gin page 455. 
_ The:decisions of the court of T dot 
not urge*as absolute authority in this’ cour 
refer-to them: only as the reasoning and opin? 


oflearned men ;- they throw muéh' light 


courte The defendant has -subscribed,.. 
jointly with, her husband, a promissory note ai 

order of the plaintiff. Her husband is 
insolvent, and the plaintiff demands of her the ¥ 

fall amount of. thenote. 
“To that demand she opposes sever 
tions, the most important of which. are, 


| band, in the manner required by law, t to com | _ 
tract this pretended debt. 
2. That supposing such authorization | 
have been given, the obligation on which she aia 
sued i is void, or at least, voidable. oe oh a 


That she was not authorised by her huse 


the. opinion. “of, he 
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how an express authorisation is under- 


a «ticle, we have nothing to'do.. Our own au- 


The wife*cannot ax 


totisation’ ‘offer husband, that is the: ‘general 
prineiple.? low is that give 


pressyhottacit vLa'licencia ha ‘deser: eupresa; 
plied Basia tacita,” ‘says. Febrero. ‘Phe 
some declaration or act of 
and shall not-be implied from his 


seems'to think that nothing will ‘amount to‘an 


express” “authorisation, unless'the word autho> 


Tise* itself-used, and he quotes Pothier, who’ 
calls that consecrated, indis- 
pensables It appears, iridéed, that such | 
formerly the general opinion’ of rench juris- 
‘consults, within the: jurisdiction ‘of the 
‘ment-ofaris, founded, as that of Pothier, on 

theiexpressions of the -223d article of the cus 


autorisation ‘maritale, sect. 6. But with 
any opinion, which may’have been entertained 
Bee as to the correct interpretation of that ar- 


thors, commenting upon our own laws, have 
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toni of Paris: See Merlin’s d 
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usband te 


any act. the intentiog a 
‘the husband to. authorise his wife, amountsitg) 


jointly into. contract with a ihird: persaly 4 
for by that factitself, evident that, the hug 


~ 


which, however: nferior: it: may. 
ebnical mceiy, 13. certainly more 
Among the varrety. 
wmerated by |-ebrero, where the autho 
though. not:called by. ins name, is deemed: 


ambos juntos de mancomit 4 


an-authorisation : a construction, we musti¢oney 


ficiently. wan test, .is- the very.case. 
sideration. ‘The authorisation’needs ov be exe 
pressly mentioned, where husband and ‘wife en 
band gives.it, though it is not.expressed: 


ortogan algun contrato, con tercero, pues por ad 4 


es visto dursela, ‘@ungue no se 


prese. Febrero ide escr: c. n. 


point, then, there is no difficulty, Whether 


_ ish jurists, or the; present opinion of the French. 


we fo'low the doctrine laid down by the Spanien 


under the code, the result must be that the cons ~ 
cuyrence of the husband, in the act 
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and relies onthe 6Istlaw fToro,socttencited, 
that the wife couldinotformet- 
enter:into any such contract. .Jtis,.therefore, — 


aA 


and.we approach. it with diffi.leace. Has, aut, 


"the wite.can now.bind herself jointly: 


ina collateral ‘manner, that-the wife «may Come 
tract-debts jointly with her husband. ts that’ 
an innovati: n? The plaintiff contends that.it 


whether it vontsins the alledged 
the words ityate as 
Ja muger no se pueda obligar:por fiadora, 
de su marido, aunque se digapy alegue que sé 
a latal dewda mugen 

en dwersos, que lamuger ne seaobhgadad cosa 
«alguna: salve st se probare que se convertd/a 

tal deuda,en provecho de ella; 
damos que por rata del dicho provecho. sea oblix 
;..pero ss lo que se convertiéenprovecho 


de ella fueen las cosas que marido, le.era, 
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4 Front. henceforward, if shallsnot 
tte wilé to- bin herself as" security for 2 
husband; although: it ‘should :be- alledged thant ™ 
‘the debt was converted to her benefit; 
do-also.order that. whemthe 
shall obligate themselves jointly ‘in. 
tract or severally, the wife shall mot ; be bound 
unles? it shall be 
debt was converted to her befiefit, and she 
shall have.beén ‘so ‘applied. 
so"applied to’ Wer ‘use, served’ only’ to procures 
that which~her’husband was obliged-to supa 
with; sueh:as-food, clothing’ and other 
we say: tlfat she “shall ‘not 
> bound thing.” The-simple: reading 
law shows not only thatit was not forbides 
den tothe wife: to contract jointly 
husband; but: that it-was expressly 
that. Tbe prohibition, which 
contains, is only’as “to” her being security 
her ‘husband, which 'is,in- no’¢ase, permitted 
But it is positively said that she may ‘contract 
obligations in solidum with him: » The only 
 yéstriction she is bound contlitionallyy 
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Hound; ; in the contraty:¢ase ‘she is not.’ Now rasta tiie: 
_may contract jointly with her husband, does it. 
innovate No: so far from innovating it must 

be taken as referring to the existing laws, for. cay 
the wife could make such contracts before. 


when: ‘our code speaks of debts, whith the wife ° 


Does it. remove the restriction imposed in . 


cases? It would, if that restriction was 
-¢ontrary to the dispositions contained in the 
© code, or irreconcilable with them. Is there, 
any such h incompatibility? We cannot perceive 3 
We are. therefore, bound to ihat-the tes 

gtriction imposed by the Spanish laws on | 
oblivations, contracted by the wife jointly 
husband, has not ceased.to be in force, 


and that, according to it, when the creditor 
wishes to compel her to the performance of 


‘guch an obligation, he must prove that the 


was converted to her benefit. ‘Whether 
that restriction was attended with inconven- 


ence is not. for us to, consider. Our duty i is to. 


declare the law, not to modify it. 
Inthis case, therefore, no proof having teen 
| ‘made that the debt contracted by the defend- _ 
ant jointly with her husband was applied toher 
use, in the manner required by 


‘Vou: vit 


& 
- 
* 


t 


; 


ful 
ve 
: 
d 
t | 
q 
J “4 
: 
4 
“sg 
a 
: 
by 
> 
i 


IN THE SUPREME COURT 


iew of the subject precluding the necessity 


‘investigating the other points of the defence 
wire. We dismiss their consideration. 


be a nonsuit af- 


 terageneral tract of land, which they alledged to have been 


ty of their parents., 


no statement of 


preme court 


pressly denying” that the plaintiffs’ father had 
_ Issues found 
See hey in at his death, it became the property of the wis 


the law and the 


‘sion since 1816, and the plaintiffs have, respees 


Basta. District. ‘that the plaintiff thi i 


is, ‘therefore, ‘ordered, adjudged 
‘creed that the judgment of the district court | 


"if the judg- atthe death of their’ father, the common 


se indement " any title to the land; alleging that, if he had, 4 


Mannie, J. did not join in this opinion, having come 


“APPEAL from the court of the districk, a 
Therecammot plaintiffs: claimed an undivided half. of. 


ota tho defendant pleaded the issue, exe | 


pron ron dow, according to law ; tha! he bought it of herp. @ 
and one of the plaintiffs, attested the bill of sale an 
as a witness; that he had been in quiet possess | 
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“their of the whic made put of: 
‘Phe case. to > the on the 

Was not the ian d, the commop of the 
Everard parents, at the death of their father? — 

* How long had they been inpossession of it?. 

“Was the whys attested the bill of of 
at the time ? 

Had not the defendant in posses. 
sion one year, at the commencement‘of thesuit?- 

Did not the land become the property the 
widow, by adjudication, or the Maine con- 
at its valuation ? 

Did she not pay this 

Did not the plaintiffs reside i in ‘the 


“the time the widow. sold the land ‘to the defen- 


dant, and was not her deed one of 
them? 


The jary found that the land belonged to 
That it had belonged to them for fifteen 
That the heir, atteated the was. 
then of age. 

possession a at. the of 
‘That the widow remained tho rea 
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‘their of the price. 


one of them attested her deed... 


paid by the: plaintiffs, on their own motion; aid 1 


Eustis, deféndant. It. 4s 
on us to shew, that, an appeal will lie. in thig 


cord, that injustice has and 
-areentitled to relief. 
This: appeal is: taken a non-suit, as 

styled. This is a‘final judgment. It is such.” 
will. support ap appeal. 2 Martin, 4 
Lefevre v. Broussard. The law of 1807, 
‘authorised appeals to- the late superior court: 

from all final judgments andthe court, sustained 

appeal, from a judgment of non-suit, undet 
act. « By the appeal 

lies from a jadgment of non-suit.. If it 
- otherwise, the party would be 


‘ 


4 
¢ 


"That the plaintiffs were im the 4 
the widow sold the land to the. 


After’ the. finding of the jury was j q | 
was judgment of non-suit, with costs tobg 


€ase, and that there is error apparent on the 
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court below ‘in. the 
> plait to be non-suited, after a verdict was 
pronouneed and recorded... ‘The term non-suit, 


recognized by any of our statutes, 


has crept-into the. practice of our courts. It is 
frequently used in their rules: and: proceedings, 


‘and is mentioned in the reports. It is com> 


mon law expression, and eur courts have given” 


it has at ¢ommon law. 
Thay hl io ar anther stony 


and is sometimes ordered on the non-appearance. 


of the plaintiff. Ef we consider a non-suit, in 


its common law import, a non-suit after verdict, | 
would be quite an anomaly in judicial proceeds 
ings. 3 Blackstone’s Com. 376. Setlon’s Prae.— 


463, 4:.in the latter it-is observed, If 
ence he suffers the jury to prevounce ‘their 


dict, he cannot prevent - 

special verdict: Salkeld, 178. The diffes 


between discontinuance and a non-suit, 


court shoud consider ie 


from the record, thatthe matter in 
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Crnorc's down in the case of Hunt-v. Morris, 6 Mei 


the judge is bound to exercise a 
“Jegal discretion ;” and the decision of the: 
trict court, in refasing to grant a discontinuancg™ 

' after the evidence was clased and the arguments 
aaiake was sustained. It cannot be called tem 

gal discretion to permit a party to withdraw 
from court after. there is a verdict against bin 

after the matter in dispute. has been decided 
his peers. Indeed, if this practice be 
duced, our trials by jury will become useless am, 

the defendants will be at the mercy of pling! 
tiffs s for, if a verdict is against them, they calm 

retire, renew their strength, retura and 
vere in the contest, antil a jury can be-foundja 
who will decide in their favor., The 
mean of avoiding these difficulties is to make 

_ verdict, in the court where it ‘is rendered, reg 
judicata between the parties subject, at q 
- same time, to motions for new trial, and in ara7g 4 
gest of judgment, and to appeals to this cour) 

“The party, if he thinks himself aggrieved, hag 
the remedies afforded him by law, which aré 
meet every case of. wailed 
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gan imagined : and, it is conceived, that it Pants 


aid is inexpedient in the present liberal state of our 
practice, to render it still niore 


vs. 


‘suits ‘to a termination.» 
This, case comes up without any statement of. 
facts, or bill-of exceptions. The special ver 
dict’ alone; affgrdsto this court every meansof 
forming proper.opinion of its merits. Nothing 
«appears On the record to impair its validity; 
«and this ceurt must support it. Qn the. part 
the appellant, we respectfully request such 
_ judgment from this court, as the court below, 7 ee 
‘ought to have given on the verdict. ‘We think: 
we have shewn that the court egred ib permit. 
‘ting the plaintiffs to become non-suit, and will 
attempt, to satisfy the. court. of the. propriety of 
rendering a judgment for the appellant, quieting 
| him in'the possession of the land in question. 


fae jury wust be understood with a reference tothe. _ Re 
pleadings.” 5 Martin, 154. ‘This raleisequal- — 
ly the dictate of common sense, andthe 
ples of law. The practice inour courts,ofsub- 
omitting fact to the j jury, requires such a rule as 
-this to prevent abuses, which might be made of 
q ignorance of juries. . In the statemtnt‘of facta 
are frequently used; which all juriee 
i 
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Distr ‘Sardis are. returned in common | 
aN which would not be decisive of the questions 
propounded, did not courts give effect to: 
import under the principle just quoted. 
a The plaintiffs, i in this case, claim one hia 
tract of land- described in the petition, “as 
Jonging to their deceased father, of whom | 
are the heirs. ‘They aver, that at the death 
their father, the property of the communily 
(which subsisted between their mother and dey 
ceased fathers in which this land must hig g 
been included, as they only claim one half’ of 
as heirs of their father) was inventoried an | 
gold: that the in question was not 
that their mother took possession of it, interma 
ried with one Augustin, and«with her 
sold the land to defendant i in now! 
> ‘The answer denies the allegationg 
of the petition : pleads i in substance, that at thems. 
death of the plaintiffs ancestor, the land waa) 
adjadicated to his widow that he has beens 
- peaceable possession more than one year, | 4 
The only question which now presents tise: 
is, whether at the death of Chedoteau, the ame: 
_-cestor, his Widow became proprietor of the Lise 
the land, claimed by the plaintiff, 
the defend 
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THE STATE or LOUISIANA, 


patohased of the widow Chedoteau. 
sion since 1816. 
“Phe jury find that the land to 
‘deteau and his wifé—that the defendant has 
been more than a year in peaceable possession; 
| that the widow Chedotean remained real pro- , - 
ietor of the land at the price of the estimation, — 
‘at the death of Chedoteau ; that the widow hag 
the price to all the heirs ‘except one. 
"other facts found are immaterial. 
"The fifth fact found by the jury ‘decides thé 
They have determined that the land 
was the joiut property of the husband and wife, 
“and on the demise of: the former, the latter be- 
¢aine proprietor of the land at Price of the 
- - éstitfiation. 
jury was not of! civilian’ 
verdict is not couched in the technical 
language of the law.. It is ‘not probable that 
they all. knew the meaning of « adjudication,” 
they certainly evinced their discretion 
. not dealing in language, which they might re 
have expressed 


cause. 


have understood. 


_ their meaning in plain language, which no ine. “ 

_genuity can distort, and which cannot be 

“ understood. All we ask is, that effect may be 

'. given to the verdict, that the defendant oe nob 
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(CASKS INTHE SUPREME COURT 


Morse, for the. plaintiffs. The defendant's 
counsel, to shew that an appeal lies in this case, 
relies alone.on the decision of the late superiog 
court, in the case of Lefevre vs. Broussard, 
Martin, 135, 1 in which the court has said 
appeal: surely lies from a judgment of non-suit.| 
_ Had the court stopped here, the question would” - 
have been settled ; but they have thought pre 
per to proceed, in giving their reason for that my 
opinion, in, the following words : it wa 
otherwise the party injured would be without 
“remedy.” 
_ Now, if this court find, upon exami: 4 
an. that the present case differs so materially 
from ithe one ¢ited from Martin, that the rea 
gon given by the court, in the latter case, cam 
‘not be made to apply to the other, T should im. 
agine this court would not hesitate to say, that 4 
the case cited was of no authority ; it being a 
maxim of reason as well as law that where the | 
Teason of the principle or authority ceases to 
apply, there the authority. must also cease, | 
‘Let us examine the two ciises and 
-yherein the difference exists. _ 
he case, cited 2 as authority 
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oF THE STATE OF ‘LOUISIANA, 
. q court against the will and consent of the plain- 
stiff, and from which, ‘cousidering himself ag- 
a 4 grieved, he prayed an appeal to the superior. 
court. Here, we find, the reason of the learned. 


_ party injured would be without a remedy. 
|. For,” continues the same judge, “although he 


a - might bring a. new suit, the parish court would ~ 
likely give the same judgment,” and the party 


| » injured would never obiain justice. 


i | j | Here also we find the injury, and the ‘ilo 


ef judge applies with full force in maintaining the . 
4 appeal : «Tf it were otherwise,” says he, ‘the 


March, 


"party appealing to a higher tribunal to obtain 


7 redress, and.the reason of the court was well 


| applied in sustaining the appeal in sucha cages | 
"were it otherwise there would have been a 


nial of orinary justice. 
“In the case. now before the court, is there 


of the court, against the and 
| a ests of the plaintiff. 


tary act of the plaintiffs’, and solicited | by them 


the slightest resemblance in any feature? In 
that case the nonsuit-was the unsolicited order 


‘In-the present case, the was. a 2 


» from the court, and for which they were willing — 


to pay the costs. In that case, the party im 
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whee no injury. In short, in that, | 
case. there was an actual i injury, which the: 4 
pellate court was bound to‘enquire into and tem 
Butin this case, there has beén no-otheps 
_ injury sustained than to the plaintiffs, which i t 
appears was.at their own. aud which 
they are willing to submit to. 
Whether the. plaintiifs had sufficient reasons! 
for adopting this course, is not, I presuine, 
x question for the decision of this court. = 
- ©. Hundreds of cases may, and do daily, occip 
wherein it is prudent in plaintiffs’ counsel 
submit rather to the inconvenience and expense i, a 
_of a non-suit, than risk the final decision 
an important cause. New and important points” | 
may arise in the progress. of the. cause, which 
counsel did not foresee, or were unprepared fors 
the establishment of facts rendered necessary 
_ on the trial of the cause, and after the jury had 
passed upon those -submitied to them, which q 
were not before deemed imporiant; these and 
others, which will suggest themselves to 
the court, may render it advisable to pursue, 
the course which. the hare, done i ‘inthis q 
ease. | | 
Ot what thes, dies the defendant complaint 
“Actual i injury; it is admitted he has sustained 4 
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"price of their. non-suit. What more, then, can 


the defendant, in justice, wish or desire? For. 


part I cannot conceive, unless. like one:of 


Cervantes”*kings, “he: wants better than 

that made of,wheat.” 
But the counsel tell us, that hiecli- 

yet sustained no injury that can give 
| -this-court jurisdiction, yet that he is in dread of : 
This something we are told iis this, 
= that ifthe plaintiffs are permitted to avail them- — 

selves of their non-suit,- “they can -relire, 

new. their strength, return, persevere in the con-— 


test until they can find a jury who will decide” 


their favor,” which means, I presume, in 
‘plain English; that the plaintiffs ¢an, institute 


another suit—admitted—in doing this, the plain- « 


tiffs’ object must be either to oppress the defent 
| . dant, and impose on.the court, or to obtain jus-. 


tice ; if the latter, I really see nothing in the at- 


. tempt; calculated to alarm the defendant or his * 
counsel, much’ less to cause all those disastrous 
which they seem to apprehend. 


If, however, the plaintiffs are. influenced by 


to harrass and oppress the’defen- 
4 dant and trifle with the. court, ought ‘we not to Aye 
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District. 


ish the other.. What danger can possibly 
_w. to any one, ‘im leaving to the district judge: the 
exercise of a proper discretion to act as ciréum 
may render ‘it expedient? The condug 

of both partiesis before him, and the insult; 

any, is to the court over which be presidesas 


In whom then, I would’ ask, can this 
be soproperly invested? The 


counsel says in this court, ‘and ‘tells us. that 
the aay mean of avoiding these difficulties i 
for this court to make a verdict in the’ cout 
“where itis rendered ree between 
parties, 
‘This, I conceive, no other 
“fect than to deprive the’ district judge of a 


} 


and energy enough to protect the one and par 


discretionary powers, and vente him wo 

Is there error apparent on the face of the. q 
record, or; has the district judge erred in giv. 
judgment of non-snit? It is contended 


the appellant’s counsel, that the appellees wert 
not entitled toa nonsuit after verdict recordeds 
Trial by jury: being unknown to the civil 
we are referred by the appellant’s counsel to the 
common law of England, svhence we’ have 
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4 that mode of trial all ite 
and we are told by: the same: counsel, that “if 

we consider, a‘nonsuit: in’ its common law 
7. port, a nonsuit after verdict would be quite an 
anomaly in’ judicial proceedings.” If, ‘as: the 


statate of 2 Henry TV. 


vefer the court to Coke on 140, 
209M. where we find the principle clearly 


tablished. the common law,”-says-the au- 


gentleman contends, the common: law is to’be 
our of decision, I-apprehend the gentle: 
than has entirely mistaken it, I contend that, . ride 
bythe common law judgment of nonsuit might. 
be rendered at’ any time’ either before’ or after 
Verdict. In sapport of this principle have 
high, and, I presume, unquestionable authori- - 
ty. Such, I am prepared to shew, was always 
common law of England, and.so considers 
‘ed there by the judges, until the 


thor,” *“apon every continuance or day giveno- 


before judgment, the plaintiff might have: 


been nonsuited, and, therefore, before the sta- 
tute of 2 Hen. 4; after verdict given, if the court 


.. gave a day to be advised, at that day the plain- 


ever 
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Casvorzav’s nonsuit,” and in. 5 Modern, 208, if further am 


District continuance the plaintiff 
and upon his. non-appearance might 


thority i is. required, a etrong case, is presented, 
it is said «at common law, if the plaintiff 

not like the damages given by the jury, he mighta!) 
be nonsuit.”.. Unless.the appellant’s coungelig 
prepared to shew that the statute 2 Hen, 
in force in Louisiana, the powers. of the judge g 
must, presume, remain as .at commondaw, 
_. These authorities, as well.as the statitemmm 

4, the.court will observe, relate. 

_ val verdicts, and should there. still remain 
doubt in.the- minds of this conrt, as to the. mo 
priety of nonsuiting the. plaintiff, after a genemiy 

. verdict, I believe it has, never been seriously § 

questioned, that after a special verdict. it 

bedone such is the daily practice in England 
even subsequent to the statute.of Henry. , Bacome 7 3 
‘observing, on this statute, says, but, .notwilll 
standing ibis statute, the plaintiff. may be nom 
suited after a.special verdict, or after a 
and argument thereon.” Bacon's 
ment 444, 
Will it. be contended. that, the verdit em | 
case is a general verdict ? . Tn. my opinion it reg 
sembles every thing else but, that. It décides) 
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of certain’: facts «submitted; to them, tpom 
whichi noegeneral: verdict under:the law could 
been.found.by «thie jury, tectived OF 
thenjethe verdict is: ‘special, the district at 
ance. to the practice of our cons. prevent | q 
the in this cde ever been legally 
Ifthe common: law he giidey ‘ 
this question must be answered in’ the negative. 
By, that practice itis. necessary to ‘call’ 
ed; ‘this does notappear from the record to'have 
deen. what does: not: appear there, 


‘this court is bound: ‘to: presume, didnot take 

4g place... Whereupon. says judge. 
©. the crier is. ordered to.call the plaintiff, and if 
neither he nor any-body for him: appears. heis 
non-shited—the jurors are discharged=the ace’ 
“| ‘is the’ defendant shall'te-» 


x 


4 

| 
i 
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ed, in order to give him: an opportunity of being 
=" present‘and electing to receive the. verdictjion/ >" 
3 by withdrawing submit to a non-suit, which 
shave’ no @pportanity of doing if the 
dict can be recorded in his absence; and 


Iti is in the place, 

inyustice has been’ done. to the 

dei is entitled to relief. 
On this point Ido pot think it “necessary 
trouble the court with any further remarks, 

not been able to discover any injury 

the appellant ad sustained, is ta, 

But, on the side, I ts see a serious ‘and im) 

separable i injury tothe. appellees, should they | 

| be excluded by, a final judgment from the wi | 

ther, parsnit of their claims 

Livermore; increply. ‘court ef 


in- wot. giving tothe a 4 
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final jndgment';-even after a, general verdictfor 

“the sdefendant. » ‘The«process “of reasoning,:by 
attempts: to-establiah this doctrine, 


. 


When. the ordinance for 


northwestera territory gave to the people:of 
territory the priviledge of triab by jaryy it was 
intended that ‘this trial ‘stiould be-nccording 

to-the' course-of the’ old comnton'law,asit stood 


the earliest age of the English monarchy, bat 


t 
/ < 
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plaintiff miay be-non-suited atany time before , 


rps inthis: way statute Henry 


-common law.of England. 


trial by. jury with allits improvements;as 
in England; at the pefiod of our‘inde: 
ePendence in 1776, and in the original states Of 
the of. the ordinauce-in.47872 
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this court the power to grar Dist: 
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against a false. verdic Was’ by. process.of i 
against the jury, The effect of this process  « 

former jurors:infamons to.confiscate their 
tleman. pretend that. these: are 


actiof congress ta: the’ territory of: Orlednsis ind! 
the trial by, jury, given bysour Jaws since th 
y must: be taken to 
mode of triahas had'been ‘previously 
terms but-. the: incidents: to:thag | | 
model oftriad jane: not’. 
the.court.go back to: the 42thy4 Sth, on 
turies,; to ascertain. what are 
Witlit not,rather be considered,:that/the . 
which jexisted.in the United States? at bis a 
law -existingvin the..Uditeda 
States,«at:theptime. this: country | 
‘France, not: the common: law. of) Englind 
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genéral amelioration the-lawsshas'keptipace 

withthe im Much has’ 
applying 
pineiples’ of daw}: to the vewsquestions arising, 
of- a 
commerce.” Butthe‘authority - 
been often required; -to’ dupplysthe 


+g | 
therefore been made'to amend the:common law; 
andin:alhthe étatee:in the ur gwhere:the com: 
of :that-common 

bas never heen; favorite inthis 
davices,’ .invented-in England» foryelu ite 
provisions and-docking entails,have been'usedy 
Wifacilitate the: same: purpose.. 

uses, the: statute of. frauds, the ‘statute of 
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aw of with all-ite improvemerits, 
Jaw of England with: 4 
tthe timebof our revolution!" Many of” 
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‘These are merely taken as instances. 
Whatever, ‘then, may have been the 
¢hecommon law previotis to the etatute of 
fourthiy believe thecourt will 
hesitation in saying, that, at this day, 
Petident of shat statute, the plaintiffs. were 


and’ he may prevent the verdict from: 

‘submitting But if fie’ safer 

to’ be teceived, “he ie | 
the ‘old law) it where 
“eburt gave a: day antil the next to considll 
their judgment to'be rendered upon’ 
thet the” plaintiff might then “be 
cite by the forte 
every 


NF 


a 
| 

— 

> 

— 
| - 
— 
— 
— 

4, 

a “Fa 
— - 

3 

— 
| 
. 

— 


wa 


tiff-cannot: be:non-suited on the:same:day that; 
heshas appeared. in court.” 
pl Ae-cites 3. Here the plaintifie; 
court. to. receive the--verdict, » Ifthe: 
defendant wage:his law, and the plaintiff impart: 


anather day ofthe same term, om that dey 


the: plaintiff» cannot: be non-suit. © Roll. 


431. D.pl. 9:-cites:8 H-6, 50, 


ifthe impartance be to another term.” Roll; 
Abr, 181, 10. cites 6, 


«That the plaintiffs.were: in court to hear the’ - 


is a*presumption of law; which enanot 
 be:controverted, when the verdict)has been res 
corded. said’ that'this ooght to appeavof 
pecord.»* Such isnot: the practice anddtis not 
_ pecessary... Lt-was the 
plaintiff, when ‘the jaryiwere givein 


their verdict. butitwas for avery:differs 


reason, from that stated by: ‘the appellees’. 
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| ‘parti of the ‘record. ‘Bat’ court: will 
‘ceive a verdictxin the absence*of the’ + 
‘counsel: Therefore; he net 
sumed to: ‘present when the’ ‘verdict 
conteniled, in the next place,'that ill 
‘nota: general,’bat a special verdict, and: 
plaintiff may.-be:nonsuited after 
diet, gentleman says, that it is 
‘practice in: Eugland, for the plaintiff 
‘after: a--special verdict.» He has 
‘Ro casein support of this. aseumption ; 
have not been able; to find any. We are:mem 
“have merely ‘that to rest-upon ; ‘for: Bacon’ cites” 
“no case which supports: There is no 
After the verdict is received and recorde 
the plaintiff ‘could ‘ not ‘be “demanded: the | q 
“court: gave.a day until the next term to considlétt | 
oftheir judgment: to-be. rendered: upon the epeq 
verdict, that. the: plaintiff could a 
is of this\case,. rather than the’ 
ef a general verdict, that. Lord Coke: speakég 
fora judgment upon a general, 


1820. 


deliberation... fact_is; tnat: Bacom) 
4 
wet 


— 
— 

rae 

iq t 
—— 
| 
— 
| 

— 
4 

— 
4 
— 
i 
y 
a 
i 
By 

—— 

— 
{ 
‘ 
{ 

, 
‘ 

: 


Rog 

iy 


always under. the-direction of the. court, It is 
pecessary-to ask>leave. AS 
verdict in this case was not: howevera 
verdict. » Itiwas a general verdict, - We. 
qnast-not be misled by names 5. the 
sgubstance of ‘this. verdict as connected with the — 
“pleadings. In applying the rules. of the coms 
law to-the trial: by: jury: in this state, 
cimecessary that the court should ,attend te. the 
‘distinctions growingiout of the.different-stateof 
pleading. In Eugland, issue is-agreed upon 
parties in- pleading, and a juryisims © 
panelled to-try this issue. In. Louisiana, the 
gnawer, withoot.a pre - 
cive issue, fixed. by. the: pleadings, By an 
the. legislatare,. the. parties are entitled> 
4 


vsubmit facts to. be found by the jurys 
provided that these facts:shall.be such as natu. 
LA ‘rally arise upon -the. petition and. answer, and 
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it was substantially. dong iw thin 
general verdict is not in the 


of ‘a general issue; but is: properly defined: 


Upon: between the parties, and the jury. 


bad found certain facts, and prayed the advicg 

of the court, whether these facts amounted 
or not, it would have. been! 
~~ gpecial verdict. . ‘Bat they have found the very 


paral to the rules of the common law. dt) 
however, admit of some. doubt, whethet 


t@uced;'as an incident to the trial ‘by jury. 4 
A 


bee “a finding by the jury, in-the terms of they 
“issue, or issues, referred to them.” 


Practicey'798. Now, in thie case, the plaig a 
tiffs claimed the as-belonging to 


munity formerly subsisting between ee 4a 
their ancestor, and his wife ; and they alledgay@ 


that she has: sold the land to the 
defendant answers, that the land had 
legally adjudicated the-wife ; and: ‘the 
‘tion is put to'the jury, wlibiher there had. 


such an-adjudication. This ig an issue agreed 


found it generally for the defendant. If they 


fact in issue between: the parties; and thi iat 
Ihave far. this ace 


the doctrine of nonsuits is necessarily inte” 
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GHunt.ve. Morrie, 6 Martin, 676: that.case 
it. was decided, .that. it was with 


ythe court, before whom the cause is ‘pending, to 


€onsequence will be' that thie-act 6f the legislay 


jory, will give: to plaintiffs: a 
able advantage; such an'advantage'asis given = 


not, a discontinuance; not-an arbis 
_ ‘trary discretion, but sound legal discretion, of 
“the proper exercise of which thé-sapreme court 
judge: Broussard vs. Trahan’sheirs,@ = = 4% 
‘If thedoctrine'tontended forom 

part of the appeftees is to be ddmitted, the 


ture, under Which to 


tinue. judgment against him ‘must “be 


He ‘cannot’ take the chance of 
verdict in his favor from 


berty of subniitting'the cause to another jury,ia 
‘base the decision should be against ‘The 
argument of the court;:in the case! Hunt vs. 


Morris, was-very stroig»agaiust the plaintiffs 
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Bane District dase’ stronger.'In that | 
didcontinuanée was asked for, upon the 
~ tiff’s own conviction that his evidence was 
apd-without taking’the chence 
decision: te his favor. in’ this cases 
the chance of the jury finding 
issdes in their favor; and; ‘if the issues 
found in their’ favor*the: defendant would 
“have been concluded thereby: The same county 
| may be ‘pursoed in. any other cause, and,’ 
argament-on:the’ part of the-apjellees*be 
pect, the plaintiff can in-no’case suffer, 
deprive the'defendant of all he: benefit of a © 
tained no injury. frour this judgment, and: the 
gentleman has: ‘brought his wit in-aid-of his 
gament, and-quoted Cervantes among: his othe 
books of-anthority.’ ‘The defendant: 
better bread” than he»is: entitled: to. 
wishes to ‘be quieted in-his title: and he finds 
@ serious:injary. in having. a suit‘hanging over) 
“him, and affecting his title to,his) ‘land, whewiit 
to have been detetmined by the-verdieval 
the jury. The defendant may wish to sell: this) 
land; bat, ‘so’ long ag:his*title is dispated by! 
these plaintiffs, he cannot: 
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power, We enquire whether this 
the-yury, 'that*this land was adjpdicated: to 
the that the portions) of 
‘heirs, the plaintiffs in this cause, were paid 
to'them by’ the’ widow,.according to the price at 


which the land ‘was’ estimated ; and; also; 


ofthe plaintiffs was witness to the sale 
tothe deféndant“and did not object’. The 
dict decides the legal'title to be’in‘the-defen- 
and“ it; also, decides, that the plaintiffe 
Have no equity;° for they have ‘received thé. 


price’ of the land. ‘It ‘only remains’'to be 


q quired, ‘whether the record: contains’ ‘sufficient 
| matter, upon which the court‘canpronounce 
4 conclusive decree in favor of the defendant; and. 
Whetber the: cause is properly’ ‘before'the court 
Upon*the appeal, enablethem to make 
stich a decree. Upon this part’ ofthe case, 
bat tittle to ‘what ‘my ‘eolleague 
advanced*in’ the’ opéning.. Was‘tiot' the plea, 
that this land beer legally adjudicated 
j a : thé widow of Chedoteau, and that'she’had sold 
iityto the defendant, a:complete’bar to the’ plain’ 
tiffs action Of this thére: ‘can be no doubt. 
Has got this factebeen found in favor of'the de. 
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‘eonstracd with the same strictness as.a 
Because every one must order his plea saa 
ing to the rules of law; but it is otherwiseohg 
vetdict, for that is the saying of laymen 
The last question is. appeal. 
"defendant was entitled to a peremptory judge” 
meat in the court below, and judgment 
been given.to him, but. the cause has 
to. goof, leaving him exposed to a 
action for the same cause, there can be no 
that an appeal lies. appeal lies upon 
Tocutory judgments, when a party would 
 anirreparable injury, if the appeal 
As in the case stated by 
andy as this court has decided, apa 
“the refusal to. grant a continuance, Broussorg | 
Trahan’s heirs, 4.Martin, 489. Upon 
final jndgments an appeal lies. ‘And upon 
final judgments the party, in whose favor/the 
judzment is rendered, may/appeal, provided 
judgment does not give, the -full reliefita 
which ‘he. .was entitled. . In Lynch vs. Postles 
jadgment of the district court 
in favor of the plaintiffs but this court die 
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judgment. -It-made a final-disposition 
ofthe cause before the court; but it did not 
@ispose.of. it-in the-manner that: it should 
q - been disposed of. If the plaintiffs were ‘to bring ee 
action, it would not be continuance of 


action; but a new suit, A new 

testdtio Vitis must intervene. The judgment ia 

thié:case'was a final judgment.’ It was not the: 
jadement to which the defendant was’ ‘entitled, 
“and I have, no ‘doubt this court will render that | 

definitive judgment which requires 


‘Phe plaintiffs? counsel contends 

the judgment, in this case, was not appealable 

from, and that they had a right to demand a 
nonsuit, These positions are denied by the 

defendant,.who contends that judgment’ ‘ought 

to'have been rendered forbim. 

‘There is not-any statement of facte, but: 
on the’ faon-of the 


q ftom; for it is:final, not indeed as to-matter 
bat as tothe suit, tovwhichait 
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in every. ‘eave where the value 


the: statute of: that king'does ‘fot: forbid: 
"Phe plaintiffs surge that the trial by. 
came. to us from the common: law-of 
ond therefore must be 


.law-.must. -be understood with,.-alk: 
| by the canes pent 
Jaw of, England, «both common: and‘ 
which the first English settlers brought 
they left England. -At that time dbe 
-qmon law was modified by the statute, so. fale 
prevent avnonsuit, as a matter of. right, 
ye.goueral verdict-at least. (It had been ogg 
of How. far, he 
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@ ‘« Etaappears also unnecessary to inquire whe- 
apie 


a general one. 


March; 


their ancestor ; the general issue is pleaded 
the title of -the ancestor expressly deuieds 


descent, or by: what title, they have not informé 


dotean remained the real:proprietor of the land} 


remained by adjudication, or the’ 


ed us. They have pronounced on the factand 

the: ‘their verdict ‘is'a general one. On 
iasue of non est factum, a finding that thé 
imeteument is the defendant’s act and deed is’ 
general one ; yet, it seems to find the facie aa 

~particalarly as they are in the present instance: 
jury ‘have’ found that “the widow Che? 


atthe price of at the death of ‘het 
hasband,” without) ‘answering whether 


| then behoved the plaintiffs to establish: 
"title; that:was the first point in issue. ‘The 
jary-have found’that the land belonged to the 
plaintiffs’ ancestor: Whether by parcliise of 


conclusion, the decision of tw6 law 
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real proprietorship? is it acquired 
order, that the court, whose province ‘it wang, 


solve the questions of law:arising on special} 


finding, might give jadgment thereon, the 
must have been “known, and they do not apy | 
pear. As she was not the real proprictongeam 


whole before the death of her 


cording. to the first issue, she could not remnig. 
so after it. - We must have understood the jim 
to,have meant that she became the real, i. e. sold. 
_ Proprietor, Viz. that she .acquited title to 


fShe.may. have become so, by a purchase at tiem 
price of the valuation, as the question was 
to, the jury, or it may have been adjudicated ay 
_ her at that. price : but the jury do. not find 
‘which of these: modes the land became wholly 
hers. In the latter case, her right dependsiaaay 
‘many facts, which. are not proved. and which 


the court could. oot assume from the 4 


stance of the jury having come, to a 
which they.could not correctly. arrives 
‘guiess these facts were established. Was therg 7 
before, them satisfactory evidence of the minor § 


ty of the heirs, the consent of the, family: meaty 


‘half.which was part of her husband’s: 
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gourt erred in“allowing a nonsuit after this gen-, 
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It remains for us to inquire, 


elusive in this court as to the matter of facts. 


we. must pronounce on it after the. 


tion: ‘of the statement of facts. 


‘lant to have procured one? It is shewn to. ue 
that the judgment of the district court contains 
not any of the reasons, nor the citation of the” 


of pinion that dott 


Was it the duty of the defendant aud 


think we cannot. A general verdict. is not cone anit 


law on which it is grounded... He has therefore 


aright to have it set aside and demand, as we 

cannot proceed to judgment, that the cause 
to be proceeded on to judgment, ince 
4 ha regord does not enable us to pronounce on 
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judgment of nonguit had been given; and it ie. 
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tions to the judge to proceed therein. as if ng, 
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“Turner, ‘for the This q 
cox ed’ by ‘attachment ‘sued ‘out, under ‘the 
NewDrleane assembly of 1885, 4f. and of the ‘second 
sidn of the same year, pa. 46, §°8. and of 
est, ‘512, n. 1, 516,” 
4,5, 6, by which. the are ai 
rised to issue attachments, di rected to. the | 
of the. county where the defendant Ta de 
when. he is a.non-resident, 
The ‘object of the anit was, to recover | 
defendant as endorser ‘of a bill of 
the sum of 88200, with the damages 8, inter 


“The bill of exchange ‘was ‘was 
ville, j in Tennessee, by C. on ‘ond hous 
of. Stomp,, Eastland & Cox, at New-Orl 
in favyur. of Thomas H. Fletcher; and | 
endorsed to the plaintiffs, then residing also ‘at 
New-Orleans, to whom he remitted it. Thea 
“Bilt y was duly accepted, and when at maturity, | 
“was ‘duly protested and. notice, thereof 
mail to the defendant, 
~ The defendant being and 


residing at but Property 
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being in failing circumstances, the ‘plaintiff’ m 
ofiler to “secure themselves, caused “the attach. 
levied 6n‘80 ‘hogsheads of tobacco}! 
and summoned a8 garnishees, Messrs. M‘Neily — 
Fisk: & Rutherford. |. The: property attached, 
was'relensed by the appearaice of the defen-: 
agents, who-boutled the'eame. 009 
“Phe defence set up is ogeneral:denial, 
Onthe trial, the plaintife’ case: wes 
tablished by the'proofs, 
tion, and gave judgment for the plaintiffs for the. 
amount -with damages, interest and, 
-the: 'parish: court: had: jurisdiction ofthis’ 
then the judgment must be confirmed. 
>There is‘no dispute-aboutthe 
8 


The question; therefore, which Famtovexax 
mine is that” 6f ‘jurisdiction. And upon this. 
should -have-as little doubt of suecessy‘as Dhaver 
onthe merits, if I was: not met by a decision 
pronounced some timeago, inthe case'of 


quoted by the defendant's 
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below. 6 Martin, 9... - 

‘Dat ease is distinguishable from this in fin. 
ifnotin principle. But whatever may be. the gig 
militade of: the two cases,.I do not think. thaj 
ease‘ deserves the weight attempted. to 


toit, by the defendant... lt was a decision gives q 


by the court without argument, in a case of small @ 


‘thoment, and: without any plea.to the juristi. 
_ tion of the court; and I may. venture (o 


very great deliberation, research 

or analysis of our judicial system this, ‘1, | 
maybe. presumed from what appears, om the 
case It is not easy.to see on what prigg 


ciple ‘that -case was decided : the. 
vague, and. uncertain, that one does. not know) | 
whether. the action was: suppesed to-be local ty 
beingon a~ judgment: rendered at Mobily at 
because-it was an assault and battery, Come, 
or whether the..court did not colle: 
sider ita criminal case, for-indeed no other: rem 
son is ,assigned .for the, reversal, ‘bot 


ase eoram non. judice, as appeared onthe: 


pecord: . Now all:that ‘was apparent on the tes! 
cord is this, that suit brought in thet 
parish court, :to recover the balance of judge | 


4 4 
2 
‘ 
- 

- 
4 
a 

¢ 
‘ 

. ‘ 
\ 
f 
3 
; 
- 

4 

: 
4 
A 

1 
x, 
x 
- 
& “he 
‘ { 
~ 
‘ 


a decided on the principle that it criminah =~ 
case, and that the cause of action originated-a® 


— 


Such a. decision as this, 


such emall. moment, the value only of a few iruns 
dred. dollars, scarcely worthy the notice-of any. 
one, surely can never be considered-as —, 


| thedaw, on the maxim of stare devises, 


which pass without 


- bate, are never considered as affording a prece* 
dent, + Co. Rep. 94 945-nor is a single case 
7]. ed of mach more effect.- One case does not 
"establish the law on the principle of stave deci? 
sis... This has been often held in:courts else? 
where, and. lately by. the supreme: court‘in thé 


ease of Dehart vs. Berthoud & al. antey 4446 


But where long succession of cases: have*beett 
Gecided and no objection made;‘they do form 
precedents, and will wot be disturbed; 4 


Rep. 94. But if Johnson vs. Dunwoody wid 


Mobile and was local to that place, have 


‘mark, that it is not a precedent in point. ~~ 
suit can be instituted in the patish courg 


commited 


without argument at the bar, and: case.of 
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of the law: 
of that, court, ever since its establishment, 


of snits have been 
ed in his court, upon contracts made abroudie 
and may venture to assert, that most of 
made out of ‘and those 
have been prosecuted and defended by the abled 


Even the sub: silentio case, of Johnson’ 
Dunwoody, has uot prevented even this comgy 
deciding, as they were accustomed 
Gout, from ist ast, in th 


case, on a note made at Gibson 
Port, in the Mississippi: territory, where 


thorize: and ié directly contrary to’ the practi 


pir 


lawyers at the bar; suchhas been the usage 
ever since'the establishment of that court. « Pe 


tion'has been sustained. 4 
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whére the rights if any 

the bervices of the Wefendant, wasion 

ts 

at 


purchased Ky plaintiff and’shipped froth 
Liverpool fa Engtand to te 


freight trom ‘Louisville, Kentncky, for’ the 

UF Witkin, ‘in’ that. 

a ve. Le Gras.” Case where 

alll the parties. ‘resided at ape’ Francois, 

‘a Contract made there. 5 ‘Martin, 393. 

vom 


t 
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Alabama in an action of :agsault and. 
committed in:the’town of Mobile, being 
which the: judgment was reversed, . becausedthe 


Smith ve. Flower. This was ‘a case 


contract’ of “affreightment> made at Louisvillg® 

Kentucky, for a voyage from: therice ‘to 

Orleans, and in which the jurisdiction 
ed’ in question, but sustained. 6 Martin, 


Harvey vs. Fitzgerald. It is. not easy 


defendant received the plaintiff’s goods, 
where they were sold, or how. disposed of say 
therefore, the. cause of action: did not. clears 

_ Bppear to have originated in the parish. of Ong 
Jeans, if there be any thing in the case of 


gon.ve: Dunwoody 2s applicable, to 
this case must have fallen within its Principleg 


and certainly. it was a ¢ase, in. which. 


plea would have been resorted to by the: orm 


gel, if it could have availed. But. neither 
there any objection made by counsel, nor 
defect of jurisdiction by 
gourt. 6 Martin, 530. 


These cases are sufficient to what hae 


been. the practice. To reverse the judgments” 
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foudded: was sivide:out of: the parish, and = 


would give: ground to:.thé anomalous proceed- 
of overthrowing. the very cases heretofore 
decided: on and confirmed 


docket.of that court, and handrede-which 
decided. upon fully.executed must be 
_-gtirred:mp, and: the money refunded. where 
ghee been: paids\all the floodgates.of litigation 
which; bad. been. for, years closed,.areagaimito 
be opened, .aad 
_ im the turbid stream: too; 


Parker, as‘applicable ‘to this: case...:( Hip 
aim pronouncing a judgment in the. courtefikingls = 

bench : Weare 

-selauser(meaning a clause in the statute): might 

been. extended case‘of thisikind had 

4 ithe objection come. earlier; «yet/ the. constant 

»practice-ever since.the making of théactyhay- 
‘ing been. otherwise, and‘all,the. precedents both 

yin the crown office, and: imshe. exehequer,.(in 

Senses not expressly excepted) being de vicinetos 
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ever “been decided in the 
of, 
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in some, measure to 
justice: of: the: nation, for. several. youre, peal 
= besides we consider that::it.is matter of nd: 
Consequence’; since it! only gives 

‘a priviledge. of challenge, which. otherwi 
would aot have.” bon 


iis rule indedd, that precedential 


wilentio. are-of little: authority: 
to be ‘anderstood: of ‘cases, where 


jjudicial precedents to: the Bora | 


none onthe one side’ or) the 
{how applicable this reasoning: when 
case iaexchequer, which 
ber :jitwas an information, about the 
Upon salt, and there (ae also in>some 
here and ia that court): all: the exeeption 
‘werd taken that; the wit! of man ‘Could: 
Butthia:was not so much as. mentioned 
‘not! think fit-to break im-upou art 


‘practice, and shake: so many judgments, 
matter of: co small moment, and therefore: | 
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- all of opinion that the vemire ‘io well: awarded 


of this judge is so 
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consider it upon the law, and évidence:as'pre- 


| dove swath thesease of John- 


By takings -retvespect- of the: laws: imade 


under the territorial: government, Wwe: shall ‘find 


fhe reason of the} practice the: parish : 


epurt being general-io: all, civil: 


eourte of-inferior jurisdiction, enacts sthetthe 
(county: judge) shali hold,@ ¢conrtin 
each all civil causes 


under the ‘restrictions and limitations <therein’ 


patter! comtained. jurisdiction of 


“the; county: judge'ié in ‘these. 


eonnty courte'shall ‘have jurisdiction;in 


the value: of fifty dollars aad .up- 


1 shail, avise- upon, contracts, where 


1¢;'debior resides, or. is found in theeouaty 


‘also shall have exclusive jurisdiction/of 
‘all causes personal; wrongs: er injuries; to 


(Spal. or ‘personal property. where: the-damages — 
demanded do rot éxceed ‘one ‘hundred 
law it seems civil hve tbfer- 


h 
| 
, bs 
d 
4 
3 
~ 
af 

> 


parish 


; jurisdiction’ of the’ parish courts 
all kind’ of-contestations : 
notes, bonds, covenants and 

‘metite, &c. &c. and generally:to all civil’ 


property or to the person, without tegen 
the contract was made, 
‘iujary ‘dove. Civil ‘caitses here meat, suit 
these’ causes’ may arise’ uponi¢ 
“In the year 1807, ch. 4; county: courte 


of that act it enacted: «That 


which originally brought before 
of New-Orleans is established 


power ‘ahd: adthority) and stall 


‘all and 'singalar the ‘same duties, and the 


“of ‘session’ ‘tind rales of proceeding 
‘réspects ‘in, and in relation’ ‘to, the 
“parishy the same’ as by law are now: 
performed ‘and observed by the 
“of ithe of Orleans.” 


jurisdiction power and authority ‘tii 4 
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of he. of delay 
upoo contracts ‘where; the: 
debtor resided in the county, or was found there. 
‘Thus ‘stood the law: in relation to;the, parish. 
of: the parish of Orleans, 
. dictionof.the case, 
time, the superior court ofthe 
gy had, jurisdiction over, the whole state, 

‘well cisil,as criminal, without regard to;the 
circumstance of the. venire of the,contract; 
within the city and parish of, Orleans, 
had concurrent in 


ma 
Under the state it bectime mecesy — 


sary to organise the courts, and it was done in 
manner so similar in principle, to.that system 
which ‘before existed, that no room is left to’ 
doubt, ‘that, any change of jurisdiction. was im 
tended to be made, but such as was required, by re 
the, appellate, jupis- 
ion.of the supreme court, 
_ And yet we find the legislature have used. 
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and scientific, than’ | 


the’ law” ‘Of 1806 hence | arisen 


doubt recollecting that ‘it’ liad been found 
dient to'fiave a ‘parish court for the city and’ pas 


* doubié ‘ify any*really exists, upon. 
ofthe wording, of the law of 
creating the district.courts; twa 
them: jurisdiction; because 
‘necessarily to’ be-inferior ‘courts. 
the §. 4, of the act of 1943, 2 Martin's Dia 
£88; it is enacted, that a court shall be held 
‘gach parish by the district judge; Sor te 
of abl civil cases which may arise in the 


‘But the court’ of the ‘first “district” 


in the city ‘of New Orleins every 


whereas, in the other districts, the courts 


held'three timesin year, © 


“By the § 15, of that act, pa. 28, fig didi 
courts are invested with in ‘crimipa 
“Matters 


‘By the 19, of that act, parish judges | 


‘appointed’ with ‘the same functions as “heb 


| existed | by law to that officer, ‘but whose jarte 
Giction in civil cases is reduced in| pe ersonal a ‘ace 


‘ions to 900 dollars, 
legiclature during the 


concurent 
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oP THE STATE OF LOUISIANA. - 


“al an writh the istrict! courts in 


| 


terwards: by ap act in page 144, enlarged the 
-yisdiction of the. parish court which: had: 
"previously established, with jurisdiction of 
only 300 dollars, to a concurrent jurisdiction-in 


the limite of the parish with that of the sidiat 
im civil cases originating thereinn. 

Bat; ander the latitude of construction, which’ 
wap given to the words of these laws, all cases x 


a personal and transitory naturey’were sup-. 


» posed to be cognizable before any of the district: 
"courts, or the ‘parish court of the city and parish: — 


| | of New-Orleans, and persons were: ‘sued, when, 


to 
4 
d | 


or 
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they went from home, on~ contracts and. obli- 
gations. ‘The legislature the next. year, 1844), 
2 partin’s Digest, 204, enacted “that no 


person or persons. having a permanent Tresi- 
dence, shall be sued in any civil action. in anys 
other parish, but that wherein he, she or they 
q notwithstanding.” 


. This last act proves two frat; that. 


i persons might before its passage, be.sued out of- 
parish of their. residence ;—and secondly, 
a ‘that since the act, they cannot be sued elsewhere’ 
4 1 E ~ than in the parish of their habitual residence, . 


where they have one, whether the cause ace’ 


__ tion originated there-or elsewhere. 
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‘courts of. ‘inferior. jurisdiction. must see, on they 


= “face of the record, that the case comes. within the @ a 


of their jurisdiction, it follows. that, 10 


vil case Gan be cognizable before any: of the digg” 4 


trict courts: unless it appears expressly, in thaw 
frst district that the case did arise: there,-and ins 
the other-districts, that it did arise in the parish’ © 

where the. suit is commenced. Bat if, perchancg, 


the defendaut should not reside in the 


where the. case did arise, he cannot be 
~ all. He cannot be sued out of his parish, 
| he be sued but where the case does arise 
gards the-district courts. 


But'as it regards our parish court, the w words: 


are different, but their signification is the 
‘They are «a jurisdiction concurrent with 
of the ‘court of the first district in all civil casey 
originating inthe ‘These latter worlg 

became necessary from the manner in which the 
sentence is constructed, and not with any intent” 
of the contrat 


is and compared with the juried 
» diction of the court of the first district, ‘this wil” 
be very. evidenit.. That court has -jurisdicting 
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Matters, “When, therefore, it was said’ the 


parish judge should have a jurisdiction concur-— 
rent’ with ‘the court‘Of the first 


> Wwe may bay this case originated in | 
this case arose in the parish, ‘and when we 
so express oursélves whether by using the word 
_ the same thing. 


oe 


more.had ‘been added, “he inast, had both 


criminal powers and that over 
whole district. But.sit was not intended 
| crimiual jurisdiction; and therefore, they 
used the words ~ civil cases. Nor was it ing 
tended to give. him jurisdiction territorial 
, the district, and therefore they words, 

that there: ie no differ’ 
ike, certainly none, imthe legal seuse of the 
phrases: civil cases arising. i in the parish,” and 
eivil cases originating in’ the parish. They 
both’ loose modes of expression. “Adopting, 
therefore, that mode of expression, as allowable 


we may say, this’ ‘suit arose in the of 


It therefore follows,’ as a riife 


construction, that whatever civil cases be 
on in the court of the first district; 


boned on in ia 


parish, 
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_ judge Brickstone says, allover the} | 
world, | that actions transitory follow the Person | 
ef the defendant,” neither. the parish cout: 
the district court have jurisdiction or can’ take! 
 @ognizance. of any debt contracted the’ 
parish in the one ‘case, and . out of the distri 
in the. other. ., 8 Bl. Com. 884. 
But there“is, no trath better known; nor 
legal maxim better established, in every comes 
try in. the world, where law has the 
of, scienee, than that pecuniary obligations and” 
personal torts are ‘transitory: my debtor owes 
me the debt wherever he is. The 
owes mesdamages wherever he. is; and 
he is protected by somé° such law as that 
4814, he may be sued ‘wherever be may wn 
found, and in any court whose jurisdiction is 
sums less ‘amount, than that: dad 4 
role is as well inthe Roman 
civil law, and in the Spanish as. in. 


Common law of England, 


| An action,” say Tustinian’s | 
nothing more than the right of ina court: 
Of law for our just 


— ofthe act of 
st’n Districts to the’ restriction of 4814, * 
& 
ab. 
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est, quam jus persequendi in fico, quod 
debetur.” According’to that definition my. 
-action arises’ in that jurisdiction where Tfind gc. 
thee my debtors and, say the ‘case originates, 
when [commence my suit, on my action, Which 
attends:me’ “wherever T am, that"ig my right of 

ike  gueing my debtor ‘wherever I Canfind him. 9°" 
By the laws of Spain there is a provision iv 
favor of the domiciliated debtor similar to that 
RF. contained in our act of assembly of 184%. Tn 
the: 3 Partida; title 2, and law 82, it’is de- 
| Glared that, the sdits must be brought before the | 
| court'which has jurisdiction over the defendant.” Pees 
‘Bot there'are several exceptions to this tule, 
the firstof ‘which is, «that vagrants and tran- 
sient ‘persons may be sued they be 
= This exception clearly shows! that: in ‘Spain | 
Actions are transitory and attend the person, but 
where. a-person has'a fixed domicile, he is so 

far priviledged ‘as ‘to be sued there 

Without the existence of a of 
what avail would be our attachment laws? 
Without it, how could debts ever be’ recovered, 
oF obligations enforced, when the debtor ree 


] 
| 4 out of the place where he contracted the | 7 
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INTHE SUPREME, count @ 
have a ‘eredif,, of circulate in 
and..pass by new endorsements in-every city” 
and in every state, through which 
unless, the holder.could have recourse. 
all every.one, wherever they were to: 
found:jn case of protest? Sure it never: 
was doybtedy Having said so much -on 
ral principles: supposed to be involved: 
consideration of this case,.[ vow come to 
them here - I shall be under no 
to, detain ‘the court but for minutes,” 
The, facts are as foilows :—~ 
side in the city. of. New-Orleans ; the defend 
resides at Nashyille. He being the payee ofa s 
bill. of exchange: drawn at that place. by 
Stump, on Stump, Eastland & Cox, at News 
Orieans, endorsed it in blank, and 
tothe plaintiffs in payment of a debt. 4 4 
bill was presented for 
and when at maturity not being paid, was dais 
protested, . Notice of was sent by 
ensuing mail. 
Thus,it will be seen that the plnintiffe 
the, bill. at New-Orleans it was payable hete. 
It could not be even demanded any where éla, 
No action on it existed, until it was dehonilil 
~The instan: it.was protested. for non-nay 
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Sita: 


“ith tbs right ‘of action against the drawer, ens 
at New-Orleans;-and no where else. It origi-” 
ing | nated here in the parish of New-Orleans, Had | 
“the defendant been here at the time, he ‘might "n. 
have been arrested and sued in the ordinary’ 
mode. Bat being absent, his property-beitgin 
the parish, under our attachment laws, is made), 
represent him. It was attached, but 
ant 
fa 


Bills, 88, 407, 8, 9. 
Upon such a:case as ‘this, what in 

6r-common: sense, can be offered against’ 

the plaintiffs’ right of action in the parish court? 

That-court sustained its jurisdiction; 

We sons so strong,: that T might have spared myself. 

ed labour . of this argument. the impor-? 

tance of the subject to the plaintiffs is'sach, as to 

require all my attention the maintenance 

iy. 4 of this suit. They have ten thousand dollars’ 

wae stake uponit. The whole of which will be lost. 

4 ‘if the judgment is not affirmed. ‘The ‘drawer, 

dy the acceptors and the endorser. are-all believed 

to be insolvent: even the property,*which was” 

attached, is gone. It was bonded for the defen: i 

dant. and rémoved from this city, 


/ 
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.case; on the merits : but likewise, to: 
= him from the. solicitude he. has manifested. in the. 
discussion of the general principles, which 


. The case is of the sinotinnginnli it re... 
the extent of injury. it will produce 
hundreds of others, whe have. judgments and’ 

suits depending on the same principles, before: 


“trish, are not cognizable in the parish court, 


that. it is one, on principle and fact, as. well 
 asby long and constant. practice, which may 


- Justice Parker, cited. by. the plaintiffs’ counsehg 
was not stronger than it is ; and that it decided) 

question of no great consequence, since it oulys 
gives the defendant a privilege of challeagimgs 


counsel for detaining them long, | 


believe, and I trast confidently, hat 
good. ground..om. which to rest:,the 
interposed to the jurisdiction in this case 


for the defendant. is to 
 gretted, on our part, that the: opinion of 


that court should it be now decided 
ses depending | on, contracts. made out of, 
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OF THE STATE OF LOUISIANA. 
“tend "that the precedetit is in‘ our favor: This 
March, 


court decided fifteen months ago, that the: juris- 

diction of the parish court extended only to ci- 
vil cases ‘originating in said parish; whith 

“a cision has’ been considered since that time | 

a a law. and has been acted’ upon in ‘this court if 

by ‘the parish judge, in deciding on pleas to the 

jurisdiction’ ‘of his court. On the trial of thé 

= cause of Dunwoody vs. Johnson, the arguments 

7 : of precedents might have been urged with some 

4 litéle plausibility (if they ever could he applied 

to a question of the jurisdiction’ of ‘an inferior 
but now ther are against the plaintiffs, 
“The case cited of Dunwoody vs. Tohvson, 6 

_ Martin, 9, settled ‘the law as to the jurisdie= 

of the parish court.’ Before the decision of 

N that ‘case, appeals‘ had been brought before this 

court from judgments of the parish 

vil cases which may have originated out ofthe 
_parish ; but the question of jurisdiction wasnot) 
taised. was’ no plea to the jurisdiction” 

™ _in the court'of the first instance ; no assignment 

of error or suggestion of counsel on that point, 

inthis court. And’ the court, not ‘having the 

7 _—_ Subject brought before them in the manner which 

} the roles of court and of law’ prescribe, did not 
give an on it, ud called in the 

“Gase 
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CASESIN THESUPREME COURT 


In the case of Delisle vs. Gaines, + Martin,” 
666, an objection was made to the jurisdiction, 1 


but was overruled.; the contract having 
made at the Bayou St. Jean. The:court then 


decided incidently, what they afterwards recog 
nised by a positive decree, 
gentleman has cited two cases s which thig 


court: has decided, . since that of Dunwoody va, 


Johnson, which he supposes would have failed 7 
for want of jurisdiction in the court below, had _ 
this court. considered their decision i in the oF 4 


cited as binding. 


The first is the case of Smith vs. Fiow a 1 
@l. 6 Martin, 12, which was heard on an appeal 9 
from the parish court ; the question. of jurisdictiog 
~ was there raised and the court sustained the ju 


tisdiction ; because the obligation on which the 


suit was brought, was contracted by the defen.” 
dant, by receiving:the merchandize, which wag 
proved to have been delivered, in New-Orleang) 
Per Curiam, “ They further offered to plead 
that the case having originated out of the limits 
of the parish of New-Orleans, that.court has. ne” 


jurisdiction over it. The answer to both these 


_ positions is, that, by taking the tobacco, the 
defendants impliedly contracted. to. pay. the 
freight ; and this.is the obligation on which they 4 
are sued.” Is not this answer to the objection “9 
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OF THE STATE OF LOUISIANA, © 


the jurisdictions an express. and» posi 


tive, recognition of principle heretofore es- 


tablished. in the case.of Dunwoody vs.. Johnson. 
. The ether case is;equally unfortunate for the 


"plaintiffs. Harvey vs. Fitagerald, 6 Martin's 
Reports, 630. It was:an action brought against 
the defendant, to recover the price of a quantity 
-. of merchandize which was consigned to him by 


the plaintiff ; and the contract.was expressly 


alledged to haye-taken place in the New- 


Orleans. 


é 


principle was established without any very 


greai deliberation: or-research,,and that-it i is'en- 


titled, to Jess weight because the:amountiin diss 


pute was small, and the action savoured of cris — 


minality, we do not pretend to answer; but con- 


tent ourselves with shewing that the law and the 
decisions, which he has cited in favor of the 


Ii. Of the of the 


is an inferior court of limited jurisdiction, After 


the organization of the state government, it was 
‘limited.as to the amount of the matters in dis. 


the jurisdiction of the. parish court is maintain- — 
~ ed, we must first observe, that the parish court 
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THE.SUPREME couRT 


between ‘the parties; . the’ 


now extends only. te the origin of the cases, and 


taken’ away: as to the amount. It surely 
not be pretended that the former laws: 
ing parish*courts.can ‘be adduced to 


ambiguity or doubt in the present law, for this a 
reason, that these laws confined the 
of the court within a certain amount, which Sa 


_ tainly can afford no light in explaining a limite 7 


tion as to mere, locality. The jurisdiction ‘wa 
not claimed under these laws, which are, ast] 


pealed by the law cited. 

there is no. it the law; iti 
couched in the “most positive esi its impot 
cannot be mistaken or perverted. 4 
96 The court: of the parish of New. 


shall consist of one judge, learned in the law 
who ‘shall have and exercise within the limits — 


of the said parish a jurisdiction concurrent with q 
that of the court of the first district in all civil an 
cases in the said parish. ad 
March, 4813.0 
The law organizing ‘the district court 
vides that « there ‘shall .be-a court in each pare 

ish to be held, except for the parishes composing.” 


the first district, at such times as shall be heré- 


 gfter for the ‘trial»of all, civil 
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} 
| judges ‘have only jurisdiction of cases to the _ 
‘amount’ of three hundred dollars; and if’we 
adopt the’ rule ‘of construction, ‘which: common 
sense and law requires; we shall find that no 


WES 


LOUISIANA. 


may arise ia the*said: “Section 
law of February’ 40; 1848, 


civil ae well as in-criminal cages) shall be 
governed by tie acts’ of the territorial legisla: — 


& 


. 
v8. 


ture°regulating the proceedings of the late su- 


perior court of theterritory of Orleans; and 
that they shall*have the same powers, when not 


incosistent with this act, which were'granted to 
‘the’said superior court by the said act.” ‘Sect. 6: 
‘Phe intention of the legislature was:evidently 


to give the district court general and original 


jurisdiction of all casesy'which could be brought — 


before them. Out ofthe first district, the parish 


evil’ can possibly ‘result from the principle for 


owe contend, and that the powers of the 


courts are defined with sufficient accuracy for us — | 


to:ascertain their extent; that the jurisdiction of 


] stances under which these’ courts were establish- 
__ ed,'léads to this opinion. ‘On the formation of © 


state government, the state wasdivided into dis- — 


she-parint court is'limited, snd:thet of the dle! 
trict general. The consideration of the circum! 
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OF. THE STATE. OF LOUISIANA, 
held in each parish for the trial. 
civil cases which should. arise theres .or, 
other words, of all suits which should be broughgy 
there. Any other construction leads to: 
preposterous conclusion, that no remetly. 
be had in the ‘courts of this. state but in casei h 
‘which. originated within. its limits. So 
its. organization. is this court, that the judge's 
salary.is,not paid from the public funds. of 
state, but from those of the'parish ; the | judges 
_ of the: other courts are paid from the publig 
treasury.:..As this court was exclusively limited © 
tocases originating in the parish, as it was mim 
dled: solely for: the recovery of those debig) 

. which should be contracted within its limiig 
and for the benefit of its inhabitants, the lesa 
lature could not in justice tax the peuple of jy 

state with the charge of supporting it... } 
Parish jadges had, by the law of Febray 
1813, >their jurisdiction limited. «in: 
cases, to personal actions where the. matter, 
dispute shall not exceed:three hundred dollare' 
subject to an appeal to the: district court above 
thesum of one-hundred dollars, | 
_ “The jurisdiction-of the parish court: of New | 
wad by a subsequent act extended, and 
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CASES IN THE SUPREME. COURT. 


the :cases originating among those who speak 


hore. 


‘admit that. the parr of the: statute 
éaNiswoes or uncertain, we must. endeavor to 


‘Jearn the intention of the legislature. ..The En-: 


glish text is the law: but as the statutes are. 


written in both languages, what. sounder ruleof 
onstruction can be imagined, than that, when 


one text is ambiguous, it may be explained by 


the other? Perhaps half of the members of the’ 


legislature intended to give effect to the law ag 
it was written in the French language; and it 


‘was done for the ‘nccomniodation of the 


March, 


1 French population of New-Orleans: a’ French ~~ 
gentleman was appointed as jadge, and moat of 


UB: 


is conceived that nothing can be more just‘or = 


politic, than the adoption of this mode of con- 


struing statutes, or furnish a better key to the 


intentions of the legislators. 


The French text warrants 


. which we have attempted to establish; the dise 


trict courts have cognizance in the parishes 


where they are held of all ciyil actions gué 
_ pourvont se presenter; the parish court of the 
parish and city of New-Oleans of all civil cases 
prendront naissance dans les limites dela 


dite paroigee—in the une case the courts haye a 
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IN THE SUPREME court 


Distsict: general original jurisdiction; in the other 


“We deem. ‘comment on this bead 
entirely useless, as we have shewn, fromithe 
ture of the courts and from the strictest com 
straction of the statutes, ‘that the parish” is 
court of limited and the district court of cai ae 
jurisdiction 5 ‘and that the limitation relates’ ex. 
clusively to the place where the’ case original: | 
Much more might be urged in favor of the or _ 
ciple which we support, but under the present | 
view of the subject, it would: not be respectfily 
to-tvaste the time of the court in advancing these 
arguments to prove a point so simple, and whic | 
has been decided. 


TIL To the objection, which the gent dll a 
‘has made to the inconveniences which would tap 

sult to his clients and the public, if our co- . 

struction of the statute be adopted by this 
we answer: if any person after the decision of) 

this court in the case of Dunwoody vs. “Johnsdtiy, 

should commence a suit in the parish court a4 
foreign’ contract, ‘he did it willingly, and calle 
not complain if this court maintains its fortié# 7 

; caveat actor is the rule for him. 

‘The parish court resembles, in the extent df 
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4 some of the inferior in Bast’ 
England. : in-which it is necessary: that every 
of that, which is the gist of the: action; 
should appearito be within ‘their jurisdiation ; 
the consideration ‘as well asthe promises; must 


be Jaid in the declaration within the jurisdiction, ae, 
 pSaunders, 73, notes by Williams. Casescited 
bay ve. Wright;,et-mult, al. 
To the same pain, # Bacon's ridgment 

Courts, Dino. 4. 

There is but'little danger of foodgates 

litigation being opened” by. the court giving 
Hitherto given in similar ones. ‘The case 
dDelisleve. Gaines, in which the question 
under discussion first came before this court, 
was ‘determined id ‘March (817. Three years. 
have elapsed, since the bar aw! the judge tf the’ 
‘of the’ city and: parish of. New-Orleans 
‘informed that the supreme court consider- 
a court of limited jurisdiction: yet to 
_jadgment heretofore given was sought to heres 
versed. Those which-were rendered before 
that ‘case, or have been sorfor'the vear that fol- 

lowed ‘it, are beyond the reach of an a 
More than fiftcen-wouth: have elapsed since 


} 3 
> 


q { 


of thin coal 


1820, 


out of thé: possibility of being mistaken : yet.dg 


anterior judgment of the parish court has hesq 
brought up.to be reversed. . The.case of. Smith 
-vs.. Flower & al.. was pronounced few 
days after, If, notwithstanding these ‘Tepeaigd 
warnings, gentlemen have -obstinately continnsd 


to institute suits before a court, which thesq 


~preme. tribunal of the ‘country had declared ig 


to be without jurisdiction, and.,the 
have obtained bail or security, to regain their 
property illegally attached, on, the assurangy 


which their counsel have given. ‘to. their, frien 
that. the supreme court weuld relieve, 1 if théineg | 


ferior one erred so far as to sustain cases, ‘lye 


brought before it, will, these friends 


taugut that the decision of the highest, court. 


the aid. of, which their course may. be dired 
with safety, but.as a, decoy that will lesa 


them into the snare? Bat, why do I use such 


nove: impregsionig, the usual rules of 


tion, the. expressions, the apparent. meaning of 


the, legislature, independently of. the repented 


decisions of this tribunal, forbid its membere 


adopi the isverpretation which the plain 


‘this country. is not to be considered as a heacom, | 


an argument ? Considering the,case, as one 
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Theslefendant’s counéel urges thatthe priaci 
pal question in: this case has been setiled. by 
‘this court, in: the eases of Duniooody #8. John- 
and. Smith. vs. Flower while the 4 
plaintiffs’ contends, that we have ‘pronounced 
opinions impliedly in’ diametrical 
with the decision in these cases, which, he be- 
| lieves, to have been decided with 
this court @ll-the-attention which weare 
accustomed to bestow on those in'which' we 
have to pronounce without'the aid-of couasel. 
‘Asin such: cases we are more-exposed to err, 
are ‘in the. habit of submitting them toa” 
ore «severe scratiny. ‘In that, however,.the 
questidn to be determined had ‘been’ agitated 
two ‘years before, in the case of Delisle vee 
Gaines, in which, neither any thember of this 
court, nor any of the counsel engaged, appear 
— to have entertained any doubt of the law beigg. 
as it was finally settled in that of Dunwoody 
of the plaintif? did not apply’for a'reconsideras 
‘tie of the ‘question, and in a subsequent Casey 
Smith -vs. Flower & al. no doubt occurred of - 


oe 


4 


whose judgment. was. reversed instal 
case of Dunwoody vs. Johnson, informs ‘as'ig | 
‘its opinion in the present case, that it 
anid said repeatedly it had no jurisdiction, 
the jury “ia spite thereof gave’ a verdict for 
one of the parties, and the court thought itedlf 
bound to give judgment.” 
«Phe cases, which the plaintiffs’ counsel cites; 
but a very little way, indeed, to esteblich 
position he contends for. «Those of Lg 
Lavionda’s syndics & Rion ve. Riswg 
are merely, what the Spanish law calle 
incidentes of the main cause, of these 
_ vents against their creditors; collateral suitg” 
exclusively cognizable in’ the court seized 
the principal ones, and which would have heeg | 
cumulated thereto, had they been-instituted in 
any other court, before the inception of these) Mime 
principal cases. Those of Ralston vs. Panar, 
Perry Flower & al. and Harvey vs. Fitz” 
gerald, were-cases in which the cause of action) 
originated in this city: the goods, payment of 
which was asked in the first, for the preservas | 
tion or conveyance of which compensation wag /7 
claimed in the two next, and an account of« 
” which was demanded in the last, had’ heen de>” 
livered to the respective ‘defendants i in Newer 7 


The case of Smith & al. va. 
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came a bill of exceptions, and the atten- Bata 
tion of this court was necessarily ‘confined 
. feview of the opinion excepted ‘to. Ferry vs. 

| Legras, and Forsyth vs. Nash, are cases in ae / 4 
which: the plaintifis failed to establish their 

claims,’ and the defendants’. counsel thought it. 
nore for the interests of their clients:to have 


«judgment on the merits, than to stir the question 
jurisdiction. Cooley vs. Lawrence is the only 
one, among; the eases presented tous; in which 
plaintiff succeeded in an action brought up 


from the court of the parish’and city of New- 
Orleans, on.a contract made out ofthat parish. 
The question of: jurisdiction not*having ‘been 
raised, nothing can be inferred from this court > 
not having withdrawn its attention, from the 
points to which the ‘parties called it, te arrestit 
onone, of which neither of saw fit to avail’ 
= ‘aised by’ the plaintiffs’. counsel, without 
repossession from former opinions. 
‘The legislature has given to the court, 
a which the ‘present suit was instituted, jurisdic 
tion of all civil cases originating im the parish. 
The plaintiffs’! counsel contends that the word 
causes is here with the word actions, 


-¥ 
\ ‘ * d ‘ 


the alefondant: urges: that it’ 
with the plaintiffs’ counsel. we read, 
ve. diction: of all civil actions originating 
parish, we will arrive ata senseless result: 
the expressions will include. any action which @ a 
suitor may see fit to originate: in the. court, 
‘the objectof a section, intended to describe 
jurisdiction of court, ishadly answered by 
that it extends to.all suits 
 may-be-brought init... 7 
are told. that the intel 
ed was to .prevent the inhabitants of the: pate 
ishes of St. John the Baptist, St. Charles andin 
St, Bergard, which, with that of 
Teans,. constitute the first. judicial district, baum 4 
ipg dragged’ out. of their _parishes before 
new court. While it is admitted that these im @ q 
habitants may be dragged out of their respege , 4 
parishes before the district court, which 4 
@itsin the same city, and generally in the amd 
‘building, it is not easy to conceive that the 
Jedged restriction: wold be of avail ot 
we. read with, the defendant's 
gisdiction. of all contracts, or ToRTS, q 
mating in. the. parish, we arrive at a correct 
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the provision, that the salary: ofvthespa- 


| | ‘be paid out,of the parish treasury, ‘and we:per- 
the wisdom of the provision, that eourt 
held.at the expense of the 


shall exclusively attend tothe concerns of 


But,»it is anid, that. if we giverthe 


4 meaning to the same word in.the fourth*section 
of the. act establishing the district: court, ‘and 
_ then, in the latter act, we will arrive at‘an ifs 

eongruous result, Ft does. not necessarily: fol- 
~ low, that.a word must invariably have the same 
meaning in every statutein which itis found. 

Bat the jurisdiction of the district court is 


the 45th and 16th, which provide that it shall 
the same powers’ as the superior, court of 


that the cases, speken of, are to 
which ihe word. is Vidw ace 


the counsel for the plaintiffs states; establish: 
6d by the 4th section of the act of 1813, but by os 


the late territory. .The th section provides — 


originating ont of ‘the parish. appears congraous 
|  pistrjudge shall not:be a state charge, shill 


the. defendant’s. counsel to. the 
word cases in this act, we must give the'same 
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Gity. of New-Orleans, is ‘precisely the sax 
which is given to corporation courts, mya 
courts, &c. which is confined to cases in: which 
the cause. of action originates within the — 
the eptporetion. 


endorsed by the defendant was 


“dorsement; the. defendant entered ‘in no othét 


thin action is grounded on a tort 


"ferent sense: in the two acts is apparent from 
, being translated by different 
Brengh pants of: theseacts. 

Another consideration is that the: 
of the court of the parish 


‘is of opinion, that the view of the subject, mE a 
by this court whenever it has come under theifg 


consideration, i is an ‘erroneous one. 


Bat it is that, bill ote | 


in New-Orleans,. the. cause of action accrul 
there. This suit arises on a contract’ of en 


with. the. plaintifis ; they. do. not ‘that 


Ao enderser undertakes that, if the. 
foudd’ at the’ place- mentioned, or 
“fuses to honor bill; and: thé endorsee, 
falfitling: ail the formalities which -the: 
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THE STATE OF LOUISIANA, 


will pay the amount of the bill, with such cote Bass Dns 


; and damages as the law allows. The endorse- 


March, 1820. 


ment i is a conditional promise, which when the Buzspxove es 


- condition is performed, is to be kept in the 


‘same manner as an absolute promise, at the 


domicil of the promisor, or where he may be | 


found. Now, in the present case, the endorse- 


- ment was made at Nashville, and the notice of 
 non- -payment was sent there: on receiving it 
the defendant was bound to pay. He was sua- _ 
ble instantly, and on the spot ; and if Nashville 


has an incorporated court whose jurisdiction is 


}. limited to cases, in which the cause of action 
‘ arises within the limits of the town, he was 


suable in it. So, if an insurance company in 


New-Orleans insured goods on board a steam- 
boat, on a voyage from Natchez to Nashville, — 


in case of a loss, the company could be sued in 


the court of the parish and city of New-Orleans: . 
for the contract, which is the cause of action — 
originated there ; although no part of the contin- 


gency on which the payment depended was to 


happen there. 


& au. 


We conclude, that the erred in 


| overruling the plea in abatement.—It is, there- 


fore, ordered, adjudged and decreed (Dersicny, 
J. dissenting) that the of perish 
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aes District. court be annulled, avoided and boven and that : 


Marchs1820 


‘Carn the suit be abated at the plaintiffs’ coste in both 


courts. 


v8. 


‘See April term, an application for a reheat : 


ABAT vs. RION. 
Ina suite from the court of the parish and city 
potice must of New-Orleans. | 
bealledged and 
Martnuews, J. délivered the opinion of the 


proven. 


‘of a promissory note, against an endorser, who 


resists its payment on account of notice. not | 
having been given him of the maker’s refusal 9 7 
pay. Notice is not alledged in the petition 

nor does it appear by the record, that ang | 

proof was given of it on the trial below. We 
are, therefore, of opinion that the judgment 9 
which was given for the plaintiff is erroneous 


It is, therefore, ordered, adjudged and de 
creed that it be annulled, avoided and reversed, 9 
and that there be judgment for the defendant as 
in case of a nonsuit, and that the plaintiff and 


appellee pay costs in both courts. 


Denis for the Ellery for the de. “4 


See 


court. ‘This is an action brought by the holder 9% 
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OF THE STATE OF LOUISIANA. = 
"WALKER vs. SMITH § 


APPEAL from the court of the third district. eae 


Dexsreny, J. delivered the opinion ‘of the Swine eas. 


“edit: The judgment complained of, in this 1 the judg. 
ment does not 


case, does not contain the reasons on ‘which it contain the rea- 


_is founded ; we must, therefore, as we have done ae tes 


and « material 
in other similar cases, avoid and reverse it. 


Proceeding to enquire whether the case is so the statement 
facts, without 
presented as to enable us to adjudicate upon its its being recog- 


nised and avowe . 


merits, we find, that a diminution of the record ed by the par- 
ties, and one of 


has been suggested by the counsel for the appel- them insists 


that it was 


lee, who has stated on oath, that a certain part made without 
of the statement of facts, agreed upon by the rae pee 
parties, to wit, the second fact, said in the ee Ss 
script of the record to have been. struck out, was 


erased without his knowledge; and that upon’ 


_ this suggestion, and without any order from this 
court to that effect, the clerk of the third dis- — 


trict court, has come forward and sent up the 
original statement of facts, certifying at the same 
time, that he knows not whether the erasures, 


which appear on the face of it, were made ‘by 
. consent, nor by whom they were made. In that 
situation of the case, however irregular this 


mode of ‘proceeding may have been, the docu- 


2 ‘ment, the transcript of which was complainéd of 
as incomplete, being now before us, no techni- — “ 
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East’ istrict cal difficulty. ought to prevent us from ascertains | 
See ing by its examination, whether it is such g 4 q 
Waren statement of facts, as the parties may be bound by, | 
This statement contained four facts, distincte | 7 | 
ly and separately set forth under the numbers | 
4,2,3 & 4. It bears at the bottom the- signa: | | 
tures of the respective attornies of the parties 
and that of the judge. But of those facts, ong 
is uow found erased, and the clerk cannottell > = 
whether those erasures were made by conseni 
nor by whom they were made. What is to ' = 
presumed ? The signatures of the parties ag 
affixed at the bottom of a writing as an acknow = 
ledgment, that they approve of that which is ) 
written. But when a paper is mutilated and 
defaced, is an approval of the alterations to 
inferred? Ought not the clerk, who received 
it, to be able to certify, at least, that the pa a 
ties did jointly deliver it to him in its present 
state? And, if he cannot certify even tah ay 
would there be any justice in making an insira- 
ment thus disfigured binding on them? «ss 
Parties are, no doubt, at liberty to blot and 4. 
scratch their written agreements as much & 4 
_ they please; however objectionable the practice, 7] 
‘there is nothing illegal in it. But when they | 
do so alter what was written, they ought totake 4 
care, that the alterations shall appear to have 
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been made by. ‘consent; for if the consent 
_ neither is expressed, nor can be: ascertained, 


-ordered, that the costs of this appeal be paid by 


‘The petition charges that the defendant, as° 
agent of the plaintiff, received a sum of money bys 
‘from a commercial house, the plaintiff’s debtors, must be read if 


OF ~*~ 
larch, 1 


and is denied by one of the parties, it abalireet Wane 


_ This, then, not appearing to be the statement 
of facts agreed upon by the parties, the appeal 
stands as if it was not accompanied by any 
statement at all. We are, therefore, under the 


uecessity of remandingthe.case. * 


It is, therefore, ordered, adjudged and de- 


7] creed, that the judgment of the district court be 
annulled, avoided and reversed ; and that this 


case be remanded with instructions to the judge, | 
to render judgment therein, in the manner pre- 
scribed by the constitution ; and it is further . 


ceed: from the court of the first district, If the petition 
charges that 


there is an ers . 


Marti, . J. delivered the opinion of the court. ror ina eewe, 


ence ate a 


and released a mortgage-which the latter had Frick tes 


given therefor—that, im. the’ thé 
was. Teferred to, as 
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District. date of Fine’ 2nd, 181, while, fin fact? 


March, 1820. 


‘Hrexins 


we. 


date i is of May 24th, 1810. 


The defendant pleaded the general 


At the trial, the plaintiff offered in 


‘release given by the defendant, which referred 
to a mortgage bearing date of June 2nd, {81h 


The defendant objected to its being read, “ym 


the ground, | that it did not correspond with (ig: j 
allegations in the petition ;” which objection 
‘was. sustained by the court; and. there beingg 


judgment of norisnit the appealed: 


“It appears to us, that the district court errtll : 
that’ the release corresponded with the alleg 
‘gations in the petition: it proved rem ipsam, : 
viz. that the defendant acknowledged that au 
debt due to’the plaintiff was paid, and released §g 


the mortgage, by which it was secured. Afeeay 


the reading of this release, the defendant might 4 3 
contend (with what success, we do not under 4 4 
take to say) that the debt released and that claim, 3 | 

ed are not the same—that the alledged erroyy | 
- ought to be proven, and could not be so by. tee a 
timonial ‘proof. We are not enabled. to say, 9 
that written proof ' was impossible to be produced. 1 


It is, therefore, ‘ordered, adjudged “and 


creed,’ that the judgment of the district courte 
avoided and reversed; and’ that | 
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. trict judge to admit the release in evidence, if 
| - duly proven; and it is ordered that the costs in 
_ this court: be paid by the defendant and appellee. ~ 
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OF THE STATE)OF LOUISIANA. 


ve. 


Livermore for the plaintiff, Livingston for 
the defendant. 


 ABAT vs. RION, ante 562, 


Marnews, J. delivered the of the The court 
may, in its dis- 


court. In this case a rehearing has been grant- eretion, when 


the plaintiff’s 


ed, at the request of the defendant and appel- claimisnot es _ 
tablished, give 


hy lant, the court having doubted the correctness judgment asin _ 
of their decision, by the was 


honsuited. 


The action is brought ona promissory abe. 
and brought against an endorser ; the defend- 
ant, in -his answer, prayed to have a jury, to 


Gg -whom‘facts were submitted, in pursuance of the 


act of the legislature, in such cases made and 


provided. After a verdict, which is affirmative of 


the facts submitted, the parish court gave a 
judgment for the plaintiff, which was reversed : 


by this court, and jadgment rendered | as in 


case of a nonsuit. 
‘It is now contended, on the ‘part ‘of the de- - 


fendant, that the judgment cannot be 
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Bast’a District. ported, on principles derived from either 


Spanish or English law. 


Rrow. 


- It is said, in some of the treatises on the a a 
mer of these laws, that, after the contestaligy 


litis, the plaintiff cannot withdraw his action 


nor change it. We are of opinion that the 
most extent to which this rule is to be a 
will only deny to a plaintiff the privilege gi 
discontinuing his suit, as a matter of right, withe 


out the interference of the court, after the te. 


fendant has contested his claim. But iti 
within the legal discretion of tribunals of i | 
tice to allow such a Fiacontiaenars, after in 
ment or verdict. 

Our trial by jury being borrowed frou re | 
common law of England, to it we must vill 


‘for a rule to govern that mode of proceediigas 


According to this system of laws, as it has bean 
lately recognized, in the case of Chedotell 7 
heirs vs. Domingucx, ante 520, it is agree 
that, after a general verdict, a judgment ad 


‘nonsuit cannot be allowed by the court, tii 


verdict being for the plaintiff. Passing in silenomy 
all that has been said by the counsel for the dem 
fendant, in regard to the technical definition #™ 

a nonsuit, as being only the recorded default of 
the plaintiff, &c. it only remains for ue to ex) : 
amine whether, after a verdict, the court | 
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evant phil the benefit of 


or discontinuance. —~ 


Since’ the Hen. 4) 7, which in relation to Amt 


the situation of this.country may be considered 
7 ° as forming a tule for trials by jury, under the 
common law terms, after verdict passed against 


the ‘plaintiff, he shall not be nonsuited.”” But 


this provision of ‘the statute, it is believed, has 
© been confined togeneral verdicts ; for they alone 
can be said to have passed against the plaintiff 
or defendant, by finding both the-law and» facts 
of the case. A special verdict states the naked | 
facts, as the jury finds them to be. proven,’ and. 


concludes conditionally, not absolutely, for. ei- 


ther party. 8 Bl. Com. 377. The finding of 


the jury, on facts submitted under our statute, 


past be considered as a special verdict. 


In the present case we view it so, and think — 


| ‘that, after the answer of the jury, the parish 


court might have allowed to the plaintiff the 
benefit . of a nonsuit, had the judge heen of o-- 


: _ Pinion that the allegations i in the petition, and. 
the facts found, were not sufficient. to authorise 


a judgment in his favor. 6 Mod. 208. But 


that court gave judgment for the plaintiff, which, 
our opinion, was. erroneous, 
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Bastin District. ‘The cave was then placed before us preciiely 
ele in the same state in which it was before judg, 


_ ment April. 
"Ellery, for the: plaintiffs. It becoming i 


desirable, to open and enlarge the communica, 


CASES IN ‘THE SUPREME COURT 


Anat in the parish court, to adjudged 
Bex. cording to law, justice and equity, which, a5 
we -believe, required of us such a decision. 
‘might. put the plaintiff out of court, with liberty 7%’ 
to re-commence. Such has been given, and we 
“see no reason to alter it: ‘The circumstance of 
this judgment of nonsuit, not having been asky q 
ed by tbe plaintiff, is no substantial objectionte 
its correctness ; when offered by the court and 
accepted by the party, it stood on as goodg: & 
as if granted on his motion. 


Denis for the plaintiff, Ellery for the 


tion between Lake Poncharirain and the 7 


_fendant. 


‘ORLEANS NA rIG. comr. ve. SCHR. 
"See the judg. APPEAL from the court of the first ain 


portant, soon after the cession of this country ‘ 1 4 
the United States, to improve its inland naviga: |) 
‘tion, left by the Spanish government in a state 9 

of reproachful neglect, and more particularly 
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New-Orleans, on the 3d. of July, 4606 Dit, 


act for this. purpose, ‘was passed’ by the gover- 


name the ‘Orleans Navigation Company,” 


whose’ immediate objects and efforts were to 
: 4 |. hove the bar obstructing the mouth of the bayou 
a St.John; to free the bayou itself, from its nu- 
“merous obstructions 5 to dig out the canal Ca- 
wondelet ; and to excavate, at its termination in 
- the city, a basin of sufficient capacity for the re- . 
ception of -all the vessels using this navigation. ; 
By the 9th section of this act, as a compensation _ 
for labors, thus usefully: dirécted, ‘the president 
and directors of the company are entitled (as 
goon “as the company shall have improved ‘the 
navigation of the Bayou, so as to adwit, at low 
tides, vessels, drawing three feet.of water, from 
Lake -Ponchartrain to the bridge at the settle-— 
ment at the bayou) to receive from any vessel, 
passing in or out of the said bayou, a sum, not 
: ‘exceeding one dollar, for every ton of her ad- 
- measured burthen; and so in proportion - for 
: every boat of a burthen less than one ton. And 
when further improvement shall permit vessels, 
drawing three-feet of water, to pass from the 
bayou by the canal Carondelet to the basin, to : 
receive in like manner, an additional toll, not 


HE STATE OF LOUISTANA, 


‘nor anil legislative ‘council, by virtue of which, Na 7 
a company was formed and 
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March, 1820. 


cast INTHE SUPREME COURT a 


Nav. tors of toll, appointed and authorised by the 


president and: directors, may stop and detain 


~ boats and vessels, using the canals andnavigaas 


tion, to which they respectively belong, until the ™ j 


owner or commander, or supercargo of the same, § 


shall pay the toll so fixed as aforesaid, or mag | 
’ distrain part of the cargo therein. sufficient by 
the appraisement of two credible witness 
. satisfy the same. 3 Martin’s Digest, 190. wa 


. By virtue of the first quoted section, the prea™ 
sident.and. directors, as the different parts of thig 
‘rout became navigable, proceeded to fix the ralg 
of toll, considerably short, however, of their 


_ chartered limits, viz : imposing but coventy 
cents per ton upon’ all vessels coming to therm 


bayou bridge, and only. fifty cents, addition 


upon thoseusing the basin. q 


The: schooner Amelia, having made 


trips; seven of which were to the basin, and her 
| master having refused to pay the prescribed toll | 
__ was, by virtue of the power “granted by the 44th 9 4 q q 


section of the charter, stopped:and detent 


- process issuing out of the court of the first “_- 
trict, for the purpose of compelling such 
ment. Soon after her detention, the A. D. Q. | 
General, filed claim to this excep 


Fast’ Distriet. exceeding one dollar per ton. Martin's 
gest, 186. And by the 41th section, the colleg. 
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¥ jurisdiction of thecéurt 
claiming her as a public transport, owned.by, 


and in. the service of, the. United States and Niv. 


pleading that, as such, she could not be stopped, 
vor made subject to the payment of toll.| To 
thie plea a demurrer was filed ; and, upon: trial 
1 sustained, and judgment rendered, in favor. of 


plaintiffs for the amount of theirdemand;, from 


2 


which judgment the present appeal is brought. : 
“The rate of toll, falling so considerably. short es 
the, chartered limits, is not contested ; nor 
. from the proceedings does it appear, that the - 
: charter.of the company. is. intended. to-be:put.in 
1)’ issue. The course of: argument seems. indeed” 
sufficiently marked out by the assignment of 
are.thus assigned... 
4. Because the United Slates, are, 
as defendants, to any judicial, demand 
—ever (especially in a court of a particular state) 
neither by an action against them in nomine, 
| nor by an action in rem against property, the — 
title of which isinthem, 
q Ray Because, any act or acts, | ‘of ‘the fase. 
q “territory of Orleans, or of the state. of Loui- 
giana, authorising the said. company. to levy 
a tax or toll on vessels passing» ‘along the 
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St. John, or canal. Carondelet, 
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GASES: IN 


omg intended or to be ‘levied | 4 
Sous public transport vessels, attached to'the 
the United States, purchased by them pursaagim qa 
to the constitutional ‘law of the congress of 


United States, providing for the public defences ; 


and employed exclusively in the transportatignn | 


of ‘troops and army supplies, and solely iat | 


service, are unconstitutional and void,” 


8. Because the matter is 


Because; even if the Uiited States wet 


atienable to any judicial demand as 


or if thé said act ‘or acts, preseriptions, or orde 
nancées ‘Were constitutional and valid, ‘or if. thie 


matter were not exclusively of admiralty juris | 
dittién, yet ‘the’act of incorporation of the 
company; gives them no lien upon the said Ver 


sel, and confers no right of seizure and a 


tended, that the United States are not suable, 
position i is readily admitted. It is not 
tended that ‘they can be ‘made subject to 
cognizance of our courts. We are well award 
of their freedom from all forensic jurisdiction 2 OF 


enforce the of the tax Or toll, 
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eoarcion:s and that the ‘remedy against them is 


by petition and not by.action; and that relief isa 


exemption, however, which. lays them, as 
as those acting under r their authority, under 


all public dues, and not shelter themselves under 


But though, as sovereigns, they are thus:ex- 
empt+from an involuntary subjection to our tri- 


bunals, it by no means follows, thatthey eannot 
make themselves parties to a suit, by interven: 


My right to intervene in any suit, in which their ie- 


| taken inthe anewer to 


, honorable: engagement,. punctually 


judicial inviolability of the United States. 


tion. This power is incident to their.sovereign- 
tyand necessary to their.protection’; and: we 


seoit.every day exercised. We find ihem:con- 
stantly interpleading,. wherever their rights or 

interests are concerned : and figuring-in suitsas 

™ claimants andrespondents. The booksarefull 
of cases of libels and insolyencies, -wherethey 
thus come voluntarily ‘forward, to claim afor- 
 feiture, or vindicate a privilege. Having thus a 


Hy terest may be involved, they of course come in- 
to that court wherein such is entertained; and 
should ‘they think .proper to remove it te their 
own courts, -the statute of the United States, 
the mode of such. removal. Butthe 
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Dis, ion, by the terms of shews’ that 
‘not made for ‘the ‘purpose ‘of 4 


cause, and trying it in the United States 
‘Aunts, 


rejecting our’ offer to tratisfer it, the 
fixed in the state court by their own consent ing: 
election. ‘They are then voluntary 
¢laimants and respondents in this suit ; 
this intervention, have put‘at issue their title 
vessel, as well as to its exemption from 


IN THE SUPREME 


butto prevent ‘it from being tried in any cout 
that the: objection was not to this forum, bute 
all forums. ‘By not pursuing, therefore, the. 

mode designated by the act, for its transferjangm 


what is to be the result of this voluntary inte 
vention? Do they bring with them any | | 
_ Tier privileges over common suitors?” Are they, 


to be exempt from the ordinary 


_ of justice in our courts? Are’ they not, and 4 
they not put themselves, upon a ‘fool 4 
all: other parties litigant; and can’ 
. claim any respect for their 
- mot due totheir cause? * 


But it is objected, that. though nomial 


substantially, we ‘have sued the Unilely 4 
States, by an action in rem against 
which the title is in them. 4 


We know of the United 
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OF THE, STATE OF LOUISIANA. 


t Wh ‘thie suit, further than they have thought proper! East’n Distt 
| make themselves known. The schooner 
_ Amelia, commanded by captain Swepler, uses Oustans Nar. 
‘this navigation ; he refuses to pay the legal tell Er ech meas: 
imposed, and we stop and detain his vessel, 
i” until it is paid. She might be his property, or 
that of any other individual, or of the United 
States ; our officers are not bound to investigate 
‘her title, but to collect her dues. Had she in- ~ 
deed been a public armed vessel of the United 
States, belonging to the navy of the United 
- States, and employed for national purposes, 
' {though I am not prepared to say, that in that 
case, she would have had a right to use toll- 
free, the canal and basin of a private corpora- 
tion) yet there would have been no mistake as- 
to her character. But the schooner. Amelia, 
employed as a transport in the Q. M.General’s 
department, has no distinctive marks, no na- 
tional character: she does not belong to the na- 
_vy of the United States ;.is not commanded by 
_an officer, nor manned by a crew of the Unit. — 
ed: States, and is only known to us by her de- 


Tinquency. 


| But it is said, that she is actually, if not os- 

tensibly the property of the United States; and 

‘stopping and detaining her for the payment 
her navigation dues, we have obliged 
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‘We have called for no process against: thy 


United Sintes, to come forward in 


Nuv. United ‘States, nor against their propertys 


‘are interested in this vessel, and therefon 


Come forward, it is, on their part, a voluniag 
thing; ‘their appearance is no more: coerced) 
this suit, ‘than in any case of libel, where'a 

sel is seized,-in which they claim duties; 

where property -of'an insolvent is sequestrated, 

‘upon | ‘which they claim a preference. 

‘one'is coerced, itis the D. A. Q. M. General 

in whose department and employment 

sel is said to be. Suppose, instead of stopping 


and detaining the ‘vessel, we had sued thisofe 


cer in his individual capacity, for the toll inak 
peas, could the United States, though ultimale 
ly responsible for the amount of the judymen, 

free ‘him by their intervention, from the comp 9% 
quences: of the suit, and take:away the juriadic 


tion of thecourt? ‘There is'but little differen 


whether the:payment is: made ‘eut of he 


or out of the vessel. 


“Av attaches goods, the property of ail 
ties on which are unpaid; the United State 9 
intervene for'the’ protection of their debt; isthe 
court, ‘by this intervention, ‘to ‘lose at oncella 


jurisdiction, and'telease the ‘attached property; 
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OF THE STATE: OF LOUISIANA, 


right, to contest. it with. them,,.step:by,, step ? 
Suppose, in our case, we had taken issue upon 


the title of the vessel, would not the United 


States, have been bound’to produce and prove 
their title: ; claiming it as.their property, would 


they not be held:to prove it such? By our de- 


murrer, we admit the fact, but does this admis 


. gion, release them from the necessity of going 
on with the cause, and shewing also their title . 


to their claimed:exemption from tol? Interven- 


ing in a suit, they are to remain as parties, until 


its decision ; they are not permitted to appear 
and disappear at pleasure. In the above sup; 
posed cases, of the libelled vessel ; of attached 


_ goods, with the duties unpaid; of sequestrated — 
insolvent property, is the mere intervening claim 


of the United States, sufficient for their release ? 


Are they not bound respectively to prove, that 


a forfeiture has accrued; that the duties are 


ps 


the, United States hound, in, thie. cases Disa. 
‘to make-out their claim, and prove their prefe- | | 
rence ?. And. has not. the, attaching, creditor. 


due; that their priority over the other creditors, 


is legal? Are the words United States, se 
magical in court, that when pronounced, like the 


_ word sesamy, all doors are to fly open, and eye-~ 


‘Ty process unclose. Suppose, in our case, in-. 


stead of resorting to the process of the court, to 
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IN’ THE SUPREMEE' COURT 


stop and detain this vessel, we had oursélyay 
Nav. paid her toll ; would they not, in that casey ig 
order to effect her release, have been obligedig 
Soa’s into court, institute their claim, and prové” 


had aright to be heard? - Is there any substag | 
tial difference, in this stoppage and detention 
whether done by ourselves, or the court ? Does 
the hand employed change the quality or chay 
racter of the act? Or, is the coercion upon tie” 
United States, stronger in the actual, thang) 


a basin, suppose it a turnpike road, and a hone” 
or waggon, belonging to this department, slop: | 


perty, beenough? Would they not be held : 
shew, by some law, its exemption from wll? 9 
The contrary position is fraught with the — | 


te exemption created either by the constitailalll 
or laws of the United States, or of this state “a 
or can be shewn, yet, by thus taking away ther 
jurisdiction of the court and the means of en 
forcing the payments of toll, a perpetual oxen 
tion is produced. All inquiry is, in this way, @ 
fled ; the pretended right of exemption is Mi 


Closed upon her the toll-gates, until. she diag 


their exemption : and should we not also haygay? 


the supposed case? Again, instead of a canal” 7 | 


ped, upon a refusal to pay the customary toll; } 
would the mere saying in court, it is our prey 


serious consequences; notwithstanding no title.» 
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OF ‘THE STATE OF LOUISIANA. 
drawn from the profane eye of a court, and District 


carely--and with impunity enjoyed. Every 
‘thing is made to yield notto the character of 
the property, -but to that of the claimants. If 
the property of the’ United States be indeed'se- 
' — rionsly believed to be entitled to this exemption, | 
| it:-would better comport with their justice, cha- 
racter, and dignity judicially to test it, and fair- — 
ly-meet the inquiry, in that court, which they 
themselves have elected, and in a suit, to which 
they have made themselves voluntary parties. 
A jealousy of the prerogatives and sovereign- 
ty of the United States seems unnecessarily 
excited in this cause, which is not even felt 
in governments of a more despotic cast. In 
England, until the time of Edward I, the king 
might be sued. Even now, the crown may be 
judicially reached by petitions monstrant de 
droit and process in the exchequer. The ban- 
ker’s case, in the time of Edward II, contains — 
the principal features of a suit: it commences 
with a petition to the barons of the exchequer, 
the attorney general demurs, and upon judg- 
"} _ ment, takes it by writ of error to the exchequer . 
chamber ; whence, in like manner, it is carried 
to parliament, where the lords affirm the judg- 
ment of the exchequer in favor of the petitioners. 
In Spain, the son of Columbus successfully car- 
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www against Ferdinand, upon:the contract: 
that monarch with his father, in relation» te hig” 


rights to this. then newly. discovered. world. 


The different states of the:union, all 
sovereignty, were liable to, be sued, until: al | 
empt, by an amended article of the constitutions | 4 
and according to.a variety. of authors, the 


of a sovereign.are liable to process to compel 7 
appearance. Bynkershoek, Martens and Ruther — 


surely support, without disrespect, our interests 
in a cause, in which the United States, unite” 
_ vited by any citation, process or call to appeary 


_ proper voluntarily to intervene. q 


It, The second error assigned, claims for a 


_ vessel an exemption from toll, on the ground of 


her being a public transport attached to the at, 
mies of the United States. 

To support this title to exemption, some pros 
vision, either in.the constitution or laws of the 
United States, or of this state ought to be Pre 
duced. We know of. none. Even. had she 
been a public armed vessel, constituting part of 
‘the military force of the United States, officered 
and manned as such, and exclusively employed. 


on national purposes, though exempt from toll: 
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OF THE STATE OF LOUISIANA. 


by «resolution of the company, we District, 


March, 820. 


Jaw-enforcing such exemption. :Mauchless-then 


‘and commanded, and liable, whennot employed 
in public to 


By the congress ‘to 


nake all laws proper and necessary te carry'in- 
to‘effect their:constitutional powers. Bat»we 


know of no law, by which, either literally er 


tonstructively, their public transports “are -ex- | 
empt'from the payment of toll, rateably and 
‘equally imposed by a private company,’ ‘upon 


all vessels, using a bayou, canal, ‘and basin 


anadenavigable, and-dug.at their expense 5 and 
we. doubt much their authority to-make any 
such law. We are even yetito learn that pub- 


lic transports are exempt from wharfage's or pub- 


property, from storage ; ‘or, if 
 jauction, ‘from «auction; dues; or if transported 
through ‘a turnpike road, from tell. ‘In ‘Penn-. 


sylvania, an old fort ‘belonging to ‘the United 
States, near Pittsburg, was sold at public-auc- 


fion,.:and ‘the :payment of the usual:auction da- 
4y resisted on the ground, that none could*be 


exacted from the United States. ‘The court, 


however, decided ‘otherwise. Wiieat: 843. 


unarmed vessel, employed:in the 


“8. 


q 'Q.M. General’s Jepartment, privately. manned 
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CASES IN THE SUPREME COURT” 


Distt. To avoid some of, these. expenses incidentalste 
the operation of government, they have.appoint. 
Nov. ed officers, purchased lands, made navy:yardy 
and erected buildings ; and, by a provision in 7 

the constitution, have exclusive legislation ~ | 


all such places so parchased. 


Had this navigation been originally a publi &§ 
highway, the right of exacting toll might-mom | 
fairly, and upon better grounds, have. been | 
drawn in question. But. it is altogether.agm 
vate concern: this corporation. is not a public 
but a private one, the stock of which is heldal 
together by private persons. The bayou, 
_nal and basin, have been cleared out, deepened * 

aud cut by individuals; of the land, upon 
which the canal and basin are dug they arethe 
owners, and the toll collected is their priv] 
property. By which law then, are they tobe 
divested of property and rights thus acquired?) 
The seventh amended article of the constitution 
of the United States, expressly provides, «tha @ 


no private property| shall be taken for public 


use, without just compensation.” The toll, we 
have fixed, is that just compensation to which | 

we are entitled for the. use of this navigation, : | 
and why is the payment of it thus unconstitt .. 
_ tionally resisted ? 7 
say broadly that public transports om 
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.settion, but most’ dangerous’ doctrine. If dp- 


agents and officers of thé various depart. 


Having no possible idea, how this gtound will 
maintained, and why our canal and basin’ are 


THE'STATE OF LOUISIANA: ‘We 
ployed by government"in thé transpottation of 3 
troupe and stores, is one of the mente teed by 

eongress in carrying into effect their constitu- 

tional powers and therefore to be exenipt from sas 
payment of toll is not only @ gratuitous 


plied to this case, where shail we aad a limit 
to this principle ? All local taxation; private 
‘toll, and customary dues, s6 far as the United 
States are concerned, are at once suspended: 
Each in turn would be construed to come tate 
contact with some’ of the meats thus eétiployed, 
or be seized upon ds furdishing one ‘of such 
nitans; and the blighting course of the numes 


ments and establishments of the general govern: — 
wient would be marked, through évery state by 
the destruction of ordinary révenué inva‘ 3 

of Property. 


TIL The third error is, thie 
matter is exclusively of admiralty jurisdiction. ‘ 


be crowned with ddiniralty honors, F shalf 

wait, until £ hear furtheron the 
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Comr’r 


Sate’ and vessels, until they shall pay the toll fixed 


and the jadgment of the court is, «that the demar 


have a lien upon all vessels using this naviga’ 


vests the owner of the warehouse where it i 
- stored of his lien, for the amount of storage. | 


Ess’n District. IV. By the 41th section, of the act of incor, 4 q 


poration above quoted, is given in express terms 
Nav. the right of stopping and detaining all boats 


by the company; and this chartered right, through 
the medium of the court, we have, in the pre }) 
sent case, exercised. By the order of the 7% 
judge, indorsed on the petition, it is ordered 
“that the schooner Amelia be- seized and de 
tained until the further order of the court? 9 


rer besustained, and the plaintiffs have judgment 
for the amount of their demand.” No order of 
seizure and sale therefore, were it worth whilé 

to take that ground, has ever issued; and the) 
words of the charter have been strictly follow 9) 
ed. But independently of this chartered. righ 4 
‘the company, upon general principles of lay, 


tion, for the amount of their toll, and a right @ 9] 
detain them until paid. 
fact of her turning out public trang: 
port no more divests the company of their licen, 9 
than the fact of its being public property a | a 


Here indeed, lies the gist of the question | 
Though we may have no right directly to attach | 
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“OF THE STATE OF LOUISIANA. 


‘thus a lien upon all veseels using this navigation 


‘ey 
dhe property of the United: Btates, yet, having District, 


March, 1820. 


for the amount of toll and therefore a right to Coxe Nav. 


‘stop and detain them until paid, and knowing . 
no exception in favor of public transports, “ 


have exercised upon them the same right; and 
fit be thought proper to apply to the court for 
4 release, they must shew our mistake, by | prov- 
ing their title to exemption. And this is pre- 
cisely the situation of the Amelia; we have, | 


through the medium of the court, merely stop- 
ped her, until she pays the toll due $ to coerce 


this payment, we have obtained no order of at- 


tachment ; nor of sequestration ; nor of seizure 


and gale, but simply that of detention, by virtue 
7 _ of which she remains detained, “6 until further 


order of the court.” 


~ ‘The hand employed does not change the cha- | 


acter of the act; and our rights are not weak- 


ened by forms exercised through the interven- 


tion of the court. Would not the carpenters, 


. who built or repaired her, have a lien upon her 
9 _ for the amount of their bills, and a right, in like 
} manner, to stop her until paid? And would — 


the mere fact, of her being public property, de- 


_ prive them of possession, and dissever their 
lien? And is not our chartered right equally 
strong? Ought she to be permitted to go out 
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CASES IN THE SUPREME count 


tof ont hands, or leaye the basin, until she pays | 


from such payment? | 
Ripley, for the United States. The plain. q 


tiffe have made a supposed act of the governor , 
and legislative council of the territory of On 7 


leans, passed July 3, 1805, the foundation of | 


their proceedings 1 in the present case. Of Cone 
sequence; as it is apparent on the. record, itis | 
competent to investigate its validity although it 
is not amongst the causes enumerated for ervey 
the proceedings of the court below. : 
Under these circumstances, I propose to nae 


ts 
three enquiries. arising upon the face, of the 
e 

e 

| 


cord ef the cause. 

4. Is the act, purporting to he an at ef te 
governor and legislative council, passed July 3 
4805, creating the corporation of the Orleans 
_ Navigation Company, valid? 


2. If it be valid, does the corporation possess, 


power, to impose a tax or duty upon a publig 


transport, owned and employed under the pro- 


vision 6f the federal constitution which autho. 


rises the United States government “to raise, 


and support armies,” as a necegsary mean 
' carrying this power into effect ? 


If the corporation possess 4 power to | 


sess such a tax, have they a “— to coerce the 
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or THE STATE € oF LOUISIANA. 


a against a public transport, 
Nav. 


the United States, i 


LA corporation is an ideal, invisible body, 


Dstt 
March, 1820. 


 qreated by the law. The individuals, whocom- 


pose it, possess immunities in their corporate 
- eapacity, which do not belong to a mere part- 


nership or junction of interests between indivi-. 


duals. These immunities are not only impor- 
tant to those who possess, but they are of im- 


- ghall perceive the influence of these chartered 


-mense consequence to society itself. If we 
- - Jook at every portion of the civilized world, we 


communities. In England, in France, in eve- 
ty country of Europe, since society became en- 


effect of the ecclesiastical, the literary and the 
eommercial corporations, have been most pow- 


| _ erfully felt, through every relation of society. 


| _ lightened by christianity and commeree, the — 


» Look at the order of Jesus, the East India | 
. Companies of England, France and Spain, and 


* We perceive at once the imposing influence upon 
7 society of these communities : cheering and vi- 
vifying a nation if properly directed, but de- 


grading and degenerating it, if the reverse. 
If we turn our attention to the United States, 


a we shall pereeive that in borrowing from the 
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District, ancient world, our literature and language, aud 
jurisprudence, we have also introduced the | 
‘Ontsaxs same important character to our corporation 
i The multitude of our universities, colleges, scy 
entific and literary societies; our 
banks and insurance companies ; the venerable™ 
order of our clergy, with their vestries, wardeng | 
and parishes, assume almost invariably the” 


form and the character of so-many corporation 


imparting their cheering and consecrated, and | 1 4 
benign influences to public opinion, and com 
troling, in that way, even society itself. (9 | 
Under this. view of the subject, the questigg 
occurs, what power in a state is competent. | 
create a corporation? What authority can 


part te a portion of the individuals, composing! 


a community, a union of interests, and powerf | 
and rights and immunities, which are not com | | 
mon to all? The answer is obvious. No atm 

thority can confer these priviledges and rail 
these riglits, but the power which is sovereignh 


No tribunal can create these powerful and ime 


portant associations, powerful as the instrae 


ments of good or evil, and important as it rea) 
gards their influence upon a nation, but the 


functionaries who, according to the pecalil 
form of each government exercise the supremé ] q 
power of the state. It is not with subordinate 
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OF THE STATE OF LOUISIANA. 


expressly and specially and by name delegated 


principles, I refer the court to the see au- 
thorities. 
 Domat, expressly enumerates the power 


cate. corporation amongst the powers of ab- 


solute sovereignty. 
The police and order of a ‘state require that; 


not only. crimes, but every thing that may dis- 
_, turb or hazard public tranquillity, be repressed. 
For this purpose, the reunion of several per ' 
sons in one body is illicit, on account of the — 
_ danger that might result from an assembly, ga- 

_thered: for a purpose injurious to the state. As- 
- semblages of men, who have none but proper 
_ objects in view, cannot be formed, without the 
express approbation of the sovereign, who 


grants it on the information of the proposed ob- 
jects. This, renders his permission necessary, 
to the establishment of ecclesiastical’ and lay — 


corporations, as colleges, universities, chapters, — 
in which, number of individuals form one 
body, whatever may be their object. The so- 


vereign alone can grant the necessary leave and 
authorise such a reunion. 2 Domat, 9, 12. 


Blackstone, speaking of the sovereign power 
} Vested in the king, expressly enumerates the 


| authorities ever to wield it, unless the power is mats Districts 
tothem. In proof of the correctness of these Nav. 
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CASES IN THR SUPREME COURT 


Dee power of creating corporation, as prengal 

tive of sovereignty. 2% Comm. 272. 

?. omen Nav. Wheaton, 440, Judge Marshall says “ the eng 

ation of a belongs to 

This is admitted. | | 
"Fhe position being established 

the power of creating a corporation is a soyee: 

reign power, let me ask, had the governor and 

legislative council of the territory of Orleatis aby ; 

tributes: of sdvereignty, to enable a 

- to create a cérporation ? 

sovereign power is ‘the supreme powilll 

of the state. It. knows tio superior ; it ie via a 


 Grotius denominates the puissance civilel 

It is that concentration of power from which al. q es 
authority émanates: and in what particulat pum 

lic fanctionaty or functionaries it resides, de 

pends upon the theoretical or practical naturs 
the social compact. In an absolute monarchyam 
this power resides in the monarch without iimig . 

tation; ina limited monarchy, it resides in the 


monarch, but circumscribed by powers delegai 
ed to other estates in society as for instancal 
the parliament of England. In an aristocracy 
this power: reste with the oligarchy. In a de 
mocratic republic, sovereign power is originally 
"it the whole body of the people; but when they 
form @ social compact, it becomes delegated i 
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‘tate is absolutely sovereign within itaelf, ac- 
‘eording tothe principles ofthe 


; so far.as’a portion of this corey 
| “Wweonferred upon the federal government; by an 
on a necessarily implied grant-of 


‘Within the sphere’ of all powers,:exclu- 


tively delegated to the federal government, it i is 


; within the circle’of all 


the it is‘also supreme. 


The question’ ‘now recurs, were governor 


legislative’ council of the territory of Or- 
Teaus, sovereign or supreme, in any’ sense? 


4 aed ‘acted under no original compact of tle 


“good: “people of Louisiana. They were organ-- 
law: congress, passed March'26, 
‘pursuance of sec. 3, act 4, "cons. Unite 
‘ed States, «the congress shall have power to diss 
Bots of and make all needfal-rules and. regola- 
“tions respecting the ‘territory orether property 
Belonging to the United States.” The governor 


| a “and legislative council were appointed by the 


“R-opmag ‘and Can it be contended for a toment, ) 


that “this body. was 


to the forms,” provisions, and, Timitations 
compact. Hericé; in the United States, 

where the form of government is complex, aris-._ 
“ing from. the relation of the states to'each 
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IN THE SUPREME COURT 


federal: ‘government. » Their governmeti 

Nay. could be: ‘modified, and was’ modified by cong 
gress. Under the appellation of territory, 
was actually a province of the Unitejam 
it been: before-of France q 
Spain. Surely, there is no pretence to 
the: “governor council as possessed of q 
 preme power, under an original compact, eithem 
were no sovereignty 3 


déral government, under an express provisiagh 
of the conétitution of the United | The 


age, Ohiet Justice Marshall 
a corporate body.” 4,W heaton, 422. 
may-possibly be contended,by the 
the counsel, that the federal government gratis 
to the governor and. legislative 
power of creating a corporation such a grant 
Of power: from the sovereign, ‘must be 
and eo. nomine... It cannot be raised by 
gation: the 4th sec. of the law. passed. Mardy 
4804, after making provision for the appoint 
of a governor and legislative council, prow 
to declare “that the governor, by.and: ‘with 


the adviee ‘and 
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or repeal ‘the laws,’ which may be:ia force. 
at the: ‘commencement of this act. Their: legis-: Nav. 


lative powers shall also extend tovall the right. 
“fal subjects: of legislation : but no-law:shall be. 
which is inconsistent with the:constitution 


fod laws of the United: States ‘and farther, 
that. the governor shall ‘publish 


the said territory, all the laws-which shall:be 
‘made, and ‘shall from time to time; ‘report: the 
“same to the president of the: United States, to. 
be laid before congress. “Which, 


“ed of by congress, shall thenceforth bevof 


force. Having settled the: principle’ that it is: 
Inconsistent with the laws of the United’ States, 
“and of Louisiana, as expounded and ew 
for any power short of sovereignty to’ create ‘a. 
corporation, I cannot discover in this séction any 


delegation of that ‘power, on the part ofthe fe- 
-‘deral government to the governor and legislative 


council of OMfeans, The section therely gives 
powers of legislation, within thé sphere 
oftheir corporate capacity, but not a grant ef 
‘powers repugnant to the principles of ‘the con- 
stitution’ and laws of the country.” If the Unit. 
States, in their capacity, aré the only'su- 
power in relation to their territories, ‘it 
q “Was already been’ shewn that they can'only-ere- 
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Bast’n ‘corporation. “Anda of 


Fity-on some points to an inferior tribunal with: 
a proviso,*that they shall not. pass laws 
nant to the laws of the country, surely does not 
Pe give them a right to usurp authority, which exe 
clusively belongs to the supreme power. 
This species ‘of subordinate legislation 
them, is.given to every corporation. With 
ference to their own interior concerns, they 
_ pass laws, bat no one ever could suppose 
“they could.arrogate to themselves the powers af 
soversigtity: If the bank of the United Stata 
-were to attempt to create’ subordinate 
tious, ‘by-its general power to pass _bye-laws,i 
_ would excite much more clamor against  thaty 
corporation than it has-yet experienced, audigy 
till, upon.the principles.of our! goveromént, 
Jaws and-jurisprudence, the bank possesses 
‘power,.as much as the other species of corpo 
‘tion, the legislative council of a Territory. 
No one would pretend that .a territorial 
verament of this description had power to. raise a y 


armies or‘create navies in time of war,.and 
these powers, are no more sovereiga, po wers thang 
the power to create a corporation. 
With-teference to the other part. of the section, 


Which directe that the laws of the legislative 


x 
= 


= 
+ 4 
4 
4 
4 
‘ 
a 
= 
14) 
Ht 
A 
it ‘ 
; 
~ : 
» 
| 


“or THE STATE OF LOUISIANA. 


|< proper authority. It is not a grantof authority,” 
but a restriction upon: authority already delee 
gated Ati is similar to the veto, which the gov- 

“ernor of the state of Louisiana possesses.upon 
| > laws passed by the legislature of the state. At = 

he‘approve an act or suffer the period. for exer-— 

© Gising his veto to expire without returning a bill, 
| itbecomes a law, if the legislature act within . 
the limits of their authority : but. if tran- 
| wend it, if they.go beyond the limits of the 
edhstitation,. it is not law, nor binding even - 


™ with the approval of the governor: for example, 


if the legislature passed a bill of. attainder,” 


March, 1820." 


v8, 


‘which they. are probibited from doing by the’ 
i constitution of the United, States, and the gov- =~ 


gy _, ernor were to approve of it, still it would bevoid-— 
as transcending their powers. In this case, the — 
 legivlative couneil had powers of legislation for 
certain subordinate purposes: on the exercise, 
of these powers congress possessed a veto or the 


of the Orleans Territory, should 
7 ported to the president of the. United States, to 
be laid before congress, which if disapproved of. Nav. 

by congress shall thenceforth be°of.no force, 
© this section does. not confer upon the legislative. 
council additional powers, but gives to congress 
aveto upon laws passed in purayance of their’ 
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which: was within authority, and 


gress: did not disapprove of it, it: became q 

og of the Iand. But if they passed a law beyoug 
that authority, for ‘example to create a teligiong 
eatablishuient, even ‘if congress did’ not 
it, yet as the law 


clase that null which Is null 


is a of the supreme 
power of the state exclusively’ 2. ‘That 

legislative council of New-Orleans were riot. 

Wapfeme but were. att subi 


it remains to any act 
has been done by the congress. of the 
States; or by the legislature of the sovereight 
gtate of Louisiana, since its admission into ttm 
union, which amounts to @ confirmation of 
privileges and immuni the 
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ol stance the legislative council, without au 

— passed a law to create a corporation, which 
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— no authority was imparted by the ac comm 

gress: of 26th March, 4 delegating to 
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alaw by which itis enacted that 


be confined of the: inland 
| savigation of the island of Orleans ‘and on 
March, 1814, they passed a law ex- 
them fom the operations of 
The: United States congress have. passed 
‘law granting land to this: corporation. 

the immunities privileges claimed by 
4 ‘Plaintiffs, I am wholly at.aloss to discover.» 
is a settled principle that an.act-done.co- 
= fram non judice is altogether void. A judge 
|. ment rendered by a court without jurisdictionis’ 
> tovall purposes as though no judgment exisied, - 
Where a legislative body with limited powers 
pass a law, transcending those powers, it is ipsa. 


| facto void; for example, if a. tate of the Ameri. 
republic were to declare war, the laweu- 

;,acting it would be absolutely void. Toapply 

these principles to the present case, the: legisla. 

five-council of Orleans have passed anactcre- 
ating the corporation of the. Orleans Navigation = 


“Company; they being a limited tribunalhadno 
power to create.acorporation,andofconsequence 
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Din, void, if is to be considered thong 
Ney existed; and, if it be viewed in this light, Wham 
or effect :is'there ‘in these subsequent 
tates? To my view none. ‘There wasn) sade 


as the Orleans Coit 


to operate upon} there ily 
word, no basis. to the superstracture, which. 
attempted: to-be set up. A number of 
duals exist to be-sure in their natural 


“by way of confirmation ; they contain only a 


cognition of.a certain name, which: has no legal. 1 

existence. Aan act of incorporation‘is a compat 

~ between the individuals who compose it and tim 
state. - Admitting the original charter to be 

-is any compact created by these mere words qi 
‘recognition? What rights do they convey 

what priviledges afford, what immunities do they: 
grant? For all these great. are: 
perfectly inoperative. They convey not.a sia 
right; the character. of the supposed: corporal 
tion, the objects for which it is. created, 
the individuals who compose it, are totally 
known. For anght that appears these recoge 
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Mississippi, ‘the. gulf of 
Abe Ocean itself. To ascertain Tinie 


Jife; it’ is necessary to the 
‘charter, Againat:this we protests itis 
void) act," waste leaf in’ the statute: 
without ‘competent. huthority; “and” tio 
be claimed under 


may be contended thatethe Orleans Navie 


gation Company: have ‘appeared as patties*in 
| 1 tribunals of the country, ‘and that — 


ons have been’ ‘made, where they ‘thasap- 


The jadicial decisions of 


oPbinding authority, upon points: expressly tais- 


and-decided in a-cause; and record@of courts 


gfe conclusive, up6n all who are 


Wits to the'suit. This is ‘the first 


ter of the Navigation: Company was ever;pat 
in. issue in a jadicial tribunal, and the first a 
fhe present parties evér appeared’ in'eontrovers 
Hence'the responilent is not concluded by. 
‘By judicial decision with refereneé ‘to the for- 
points, nor by amy record with‘reference to 


be; that ‘as the Orleans Navigation Cor 
Pony’ frequently in courts With: 


latter, 


he 
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others.is fo conclude the 
“snprome court have confined the parish courts 
Yet was made point. in the argument, that 
eanse they: had acted without authority: 
_-yeats, the usurpation itself would give then 
which the laws do not allow, 
foreborne in discussing, these. points, + 
te advert to other circumstances, which 
Thavestated, 
the act of the legislative. council of. | 
territory of Orleans, sec. 7, itis. déctared 
the said corporation, by their. president,. 
or agents, may enter into and upon all: ang] q 
the land or, lands covered by: waten 
Where they shall deem it proper to carry, the cay 
‘nals and’ navigation, herein before particularly 
(extending throughout the whole ‘ tomy 
ritery): with.or without the consent of the 
owners..thergof, and to lay out such 
‘a8 shall be:most:practicable, for effecting 
gable canals as aforesaid, The concluding 
ragraph, makes provision in. what manner dae” 
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White’ as to duration. should think/it-ques 

| Honable, whether evena state the 


to have the approbation of the — 
bal this does not change the nature of the 
‘The Iegislatite dnd’wet the 


power to create sé sweeping grant ws this is, 


settled principle of aw flint, 


guider our’ inatitations, are ive to'bé 


limits it may be proper to 


to suy that, even in despétions; there 
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incase of necessity, can take the proper. q 
ty of individuals for a public purpose; which 
 Wefinite, paying an equivalent ;“bat'T aut 

Wearn that a sovereignty can cottfer ’ 

pétation an unlimited’ power to enter and seize 

Witliout its fest appearing to be 

Ladinit, in coine fature cases, it would be 
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ision,:<that-it shall be 


incorporated into the union, that the river 

_/sissippi, ‘and. the navigable vivers: waters, 
Teading into the. (Sartre, and into. ‘the 
comuton highways and > 
free, aswell: to the inhabitants. of the said 
(of Louisiana) as to the inhabitants of > 
and territories, without any: 
impostor. toll) therefor, imposed. by the 3 


state, And that the above condition; and alsop 
other the terms and conditions contained 
thé.third section of the act, the:title of 
hefein’ before’ recited, . shall be considered, 
deemed and taken fundamental conditions 
which the said state ie 
gable: water, leading into the gulf of 
where: the tide: ghbs and flows, and from: tittie 
immemorial has. been’ navigated..by 
than>ten- tons barthen.» By, the 9th. 
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necessity is; to my mind, absurd. and preposiquam 

— for the admission of Louisiana inti 
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at the rate of one dollar per ton for alt 


Avo’ not these laws at variance? And the 


Yormer the fundamental condition, 


which Lovisiana is a member of the American 
| 4 tepablics “If she does not perform it with good 
faith, according, to every principle of law, she 
ertainly forfeite her Aight to euch membership. 


‘The subject, i in this: point of view, 


I will not pressit farther; the court will 
once perceive the ‘results of sanctioning the 
‘the ‘waters of this’ 


direct disapprobation: and veto, 
passed by the original territorial, 
| ; (government, ‘which ‘impose a tax upon thé nas, 
leading into'the gulfiof 

3 ‘power: to impose tax -or-duty a:public 
attached to the army, owned andem- 
“ployed ‘under the provisionof the-federal 
stitution’ which authorises: the “United States 
"Government, « to raise and support arinies,” as 
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With reference this point, it to nol 
Tor me to go into an-elaborate train of 
The: principle tias been ‘so 
iu:the case of \M‘Culloch against the 

Maryland; Wheaton; by the bishont jedi 


Iandvelaimed right to tax 2 corporation 
federal government. In the prose 
inistance, the ‘navigation company, deducing 
tights: ander the territory of Orleans, clei | 
( 


tax the property’ of the federal sovereignty 
of that'sovereigaty, | 
New if iw the thoes powers 

torial government; control them or interfere will 


7 


: 

» 

te 
{ 
j 

tribunal'of the country, that this:nec 
fy 68s Is 

- me, Itis there well 
supreme ‘within if powers or a 

ger one fen P 
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«| strictions, embarrassments and taxation. 
| te state governments; or, in: other: warde; yom, 


make the \staie governutents, supreme imvevery: 
deg tax upon the building used for the customp 
house? Can it levy a. stamp duty: from 
papers and blanks which used inthe offices 
agents of the, United States 2. i, 


iG “fone tax npon public armed. vessels, 


Nimber cut within it for the.nayy?- Cam 
stores, which, traverse its highways 
 Tigve.the answer will ‘at once he negative; 
and. for what reason? It. is simply. 
contain powers ara delegated fo the. 
-yernment. Ia: the. exercise: of these. powers, 
they are. supreme, both, as it respects, the exeguy, 
of the power and, the means 
it into, effect. . Now, if, the state: governe, 
can tax, or in;any,,way interfere, 
these. means, all supremacy: ia 
themselves become subject to the anthe., 
of the state, and the sovereignty or abaolnte; 
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The present caseis 0 one of 

iption, and any attempt to impose a'tax 
property of the. government, used as a mean Ap 

inte power granted to it, is uncom 
‘stitational and void. Qa this point, it is noting 
_ eessary fot me to.say more. ‘Indeed 
and sound analysis ofthe complex 
Quoted, the subject is: exhausted, and 


could illustrate it. 


fog tax, has it a right by 
rem against a public transpoth 
_ other property of the: ‘United States; to 
thé! pay ment of it ? - 
‘thin the. pleintiffe: admit, that 
Dnited States: are not-suable; “Of course, 
support, a- proposition this: kind, As 


ing, there are two modes of commencing 
Process agsiust the, person, the other by’: 
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lave they are mot suabdic, It Then 
— the present case, ifthe process 
— ‘ease, if the process. 
the Drited States, all founda 
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pon 


the 
bie: 
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| proces# at ‘law’ for the’ purpose 


‘the ptoceeding, én’ rom; 


these laws, are all :Cases of lien ‘or priviledge. 


builder of a ship; the ‘sail-niaker Who’ sup-— sins’ 
it’ with ‘sails, all ‘have~ 


~Mariners-can have if sequestered 
their wages; anid persons, who'lénd’ tioney — 
it'as a specific pledge, possess this 
proceed against the’ thing” 
» for-rent; and inhwimerable: examples of other 
of a similar kind tight ‘Be‘given.. 
Are not these, suits ‘and are there ‘not partiés, 
Ho them, in thé manner in which there ‘aréto'all 
Baits ‘at law? “By “admifting thet the Waited 
Btates not suable, the gentlenmin’ 
away his cause ; for’ to my View 


all these modes of proceeding are as tuch suits 


law, asa ‘proceeding ‘against the 
> Hey are hecordinigly recognised.” 


‘payment of a “debt; or cbtsning remoneration 
a wrong done’; atid it is‘of no 
pote this ‘be atconiplished by thé' seizure oF. 


Wie'thing, of by remedy agattist the person. a 


Tn both’ nstances, it is'témpuléory th ‘its charac. 

and “conséquerices from ‘this circam- 

stance ‘alone results the: deduction, that ‘a “sove- 
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ronder lisble. fo ihe 


The.cage is so clear, tha: 


appears to me it cannot be misunderstood, » 
foundation of civil society is broken: down, 


said-about the United, States intervening 
suits.with, their claims, and an attempt i¢ 
torender this an analogous: case. 
 Béighty»can ‘sue, but not be: sued. ‘The 
- The sovereignty can, intervene 
“suits, but not be compelled: to auswer, 
proceeding is coercive. ‘The 
States is seized.by the sheriff; 
-and either: it.will be condemned by default, at 
the United States must suggest.their claim, 
Ahis.a voluntary. intervention.? this: simply. 
 inalg@ing a.claim, without, being compelled to, dg) 
it? Certainly, ‘it is:not, necessary for me to rem 
 gourt,-and to their legal capacity, I leave it. 
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professional daty’ should impel me to attack 


“Mite proceeding has been far from voluntary on 
But such strong ground hasbeen taken 
this ‘cause with the United States; that the 
Navigatiof Company must take: in the full 
‘the consequences. ‘Thereis manifest- 
ed “sometimes: almost a. spirit’ of frenzy, pro- 


results. I inthe 
of prediction; but Jam much mistaken; — 
‘shail not- perceive its unfortunate -effects 
in:the present example, ‘The canal ‘company; 
under their defective charter, were receivingimy 
profits: A spirit 
7 notinterrupted, ‘By attacking the national 
it has led to’ an -aualysio their. 
rights, ‘and T:very much question, whether’ 
“small voice of murmuring’ will ot’ be 
foreibly heard, and its’ consequences 
“Trepeat, that. we have been forced into 
“this discussion; and we Wash our 
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@active-of no good and which often 


of which I possess the highest feapect. 


t sincerely lament-that a sense. tric 
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ations 


Sr Nar he numbered an attack upon-the 


employed to resist the .payment of toll, 


of the;charter. After aclapse of fifieen. 
since the incorporation of the.company, and algae 
_ the successful completion of extensive.and hagem 
ardous works, and an expenditure of 
from .whichy.as.yet, -but,ecanty: returns. 
been, yielded, .it seems rather late: to. call 
question the:constitationality. of that 
upon. the faith: of: which these works have 
performed, and, this money, Thy 
_ acquiéscence. for so; many years, in its constitay 
tionality, ,andsin the competency of the | 
--Fitorial legislature. to the grant, as well as 
practice under. the act-granting it, seems to haa 
fixed the proper construction upon ‘this-poig 
the yudicial and legislative. authorities 
. the late and. present governments, as 
that of: the: United Statesy having 
construction, the question-ought now to bg 
ggnsidered Such was the decision@ 
the @preme court. of the. United States.in relay 
tion’ to. the constitutionality of the. appointmeah 
- of the circuit-court judges j-and such wag alsa, 
the decision of our own supreme coyrt, when) 
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srine-or 


his principle, so fally recognised by the highest 


fpibunal: of this state, as wellas thatofthe U- 


pited States; but the importance: present | 
to thestockholders of: this-eompany,. and 


stake, will exeuse a more particular answer to 
thus unexpectedly and-unseasonably 
_ They” all chiefly: resolve theniselyes 


the late territorial legiPlature to-the grant; 
diyested;of. extraneous matter, and put intoysyl- 
‘dogistic “form, ‘stand asfollows : None but 
sovereign power-can create’a corporation 
—governor-and.- legislative oduincil of the Iateters 
 ritery-of Orleans were not the 
“mises, from which this conclusion is are 
$90: broadly taken ;.inasmoch'as they suppose 
absolute” and: unqualified sovereignty, of: 


large-eud. various ‘interests ultimately’ at 


preme power.» ‘It is admitted, that’ law, "cre. 


_ ating ‘& corporation, like: any and 
law, i isan exercise of sovereign. ponpry the 
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that the enacting legit 
ture ‘may not, in-other ‘subjects; be dependent 
or subordinate. “Within the scope of its 

lative powers, “it is ‘necessarily absolute” 
 qwoud hoe, sovereign but it may be 
limited by national compact or fundamental lawy 

as congress,” for instance, by the constitutiongf 
the United States and each state, in 
by ite respective constitution. Hence “it 

orice doubted, whether congress (the power: nol 

_eing expressly given by. the constitution) 
ereate a corporation; ‘same doubt 

raised, as it respects the late territorial govers 
and ‘might, with as much propriety) 
to all the ‘local governments.:: Bul 
 gongtess, and thie different states and territoriig 
all constitutionally invested with certain 
"legislative powers, are, objects withis 
“the scope of these powers, respectively 8000» 
and all-meang' necessary and property | 
the ‘@complishment of these objects, if not ape! 
expreased;. are - constructively and 
given. Now corporations are 
; and being such, we'de not look for any 
"specific: authority for their creation ; we 
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1 «Dot whether it be specially prohibited. 

| ‘Now, by turning to the acts of congress, pro- 4 
aiding forthe government ofthe territory of Ore 

‘gil were invested -with powers adequate'to 

Secondly, that even if: inadequate, 

tetritorial laws,» has: the sanction of 


legislative counci council, at their second session; 


q ef 80th March, 4804, « erecting Louisiana. into 

Annually. by the president of the United 


\ hoy 
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power, conveyed by this clause, 


“March, 1805, « further provitling for 
-vernment of theterritory of Orleane;” for; 
date some months prior 


4 4. Gragd. Digest; 484. .We-must’ then lool 
tor the first mentioued-act of 
the legislative powers’ of the territory of 
Jeans, under which this: charter was 
and which, by the 4th section above 


abundantly ample to the creation of a 

_ thé territory were a rightful subject-of 

‘creating a corporation, as thé” 

“such improvement, is assuredly not» 


legislature selected this as the fit. mennsttt 


Jprodace ‘an authorised’ end; and the same rel 
Goniig which would divest ‘then of such 4 
would equally go to divest of it, the staté and.” 
the United States. The territorial’ 4 
“itis ‘the sovereign nee 
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the fall: import, the the tate 
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March, 1820. 


as’ ‘sovereign power resides ‘in: the ‘ 


a peoples But no specific authority for this 
it'is: added, is: found in the act: of con- 
greas:providins, for the government, of 


neither is'it to be found 
of this state, or that of the United States. 


But.secondly, admitting the: 
grant of this charter, yet;the-act-granting it has, 
the examination ‘and-teceived thé 
ppprobation of congress and therefore, even if 
| invalid, as an.act of the. territorial legislature, 
By the 4th section of. theack of 20th: March, 
a “4804, above quoted, the goyernor was bound to 
report from time. to time, ‘to the ‘president of. 
the ‘United. Statea all laws which wete made, 
thet they, might be. laid before congress;“aud 
which, if disapproved.by them, should 
forth, be of-n0 force.” 4 Martin’s Dig. 
"thenceforth of no force; it. follows thenyuntil 
_ disapproved. by them, it was of force; bynot 
“2diaapproving it, when presented, they 
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| prohibet, quam prokibere poteat, jug 
4 from the date of its passage, until the 
~The approbation of congreg. 

previously necessary to their 
Gar distance from the ‘seat of 


“inconveniences, if the operation of all our 


failed: to-report, from time to time, the 
: which were made ; or that be omitted to includ 
such reports; the law containing this 


fore congress ;, or ‘that congress ‘ever’ 
proved this law. It follows then; that/it 
- met with the @ue ‘approbation and 
tongréss. ‘Even the statutes of corporatiga 
acquite'the force “of laws, if 
Indeed, the governient ofthe 
Ofleans may properly "be considered 
__. delegated branch of that of the United Sistem 
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stare or 


ree, | purpose pf making laws for this. territory.5 and 
| jevery-act made by: them;.within the #ope.. 
| legislative ‘agency, is, in- effect, ot, 
congress. Quifacit per alium, facit per seu 
this it may further, be’ nded, that 
this company also heen distinctly, recognised. 
various subsequent.acis of congress, passed 
intheir favor. By the act of March, 4807; com> 
"firming the: claimof the corporation of the: city 
N ew-Qrleans to. the environs, done. the: 
sapecial.condition, of their, gratuitous relingaish- 
ment of (80 meh. thereof as shall be necessary 
to. continue the-eanal Carondelet from thebasin 
_ ‘to the Mississippi; and leaving open.as,a.pab-_ 
highway, 60 feet ‘of. the space | theta 
“for the.canal.”, By the act of 18th April, 1814, 
/ the United’ States. grant to the president and~ 


of the Charity Hospital. 


After guch general sanction by congress ofthe ; 
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directors of the Orleans Navigation. Company, — 
“tind to, their successors for eyer, a lot of ground, 
the ‘bayou St: John. . And by the. act 
46th March, 1816, they confirm to.the com- 
pany:the use and possession, and vest in them 
lot of ground, purchased by 
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Ne New pared: to expect, ‘of the means selected 
their defence in this suit, an-attémpt to: die: 
the'charter; by denialof 
"wind: thas take back by revision, (he 
which'théy endowed:us, ong 


has been-furttier’ recognised ‘by the 
2 judicial -authorities of the: territory’ mt. 
state, in various suits, in which’it has appear 
party, plaintiff or defendant ; many. of white 
“are-reported ;-in the of which (against the 
‘corporation). to which I particularly refer 
Court, many of the. points, now made; were thes 
raised, and decided” in favor‘of the’ company 

Martin, 6 Martin) 507, - 
times: and in distinct forme, the’ sation. of than 
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|. $d March, 181%) passed by’ the fifth legislature, Ua. a 
of the state pf Louisiana, at the instance of the 
company, their. ‘chartered ‘rights and: powers,are 
«confined: to the island of Orleans, thea¢t of 
‘March, 1813, an-annual ‘tax, 
500 dollars a. year, and which still com+ 
Minnes;, was imposed onthe capital: stock, of the’ 
¢ompariy ‘though by the act of 44th Marchy 
1816, ‘thecompany, on account of their loses, 
were exempted, the 4816 
the the: Orleans. ‘Navigation 
‘Con “appears: to have been granted "by 
Jegislatare fally competent, by the powers: with 
which it was fnvested, to the graat; and the act 
granting it-has been ‘duly ‘approved hy’ ‘the'¢on- 
Gress of the United States; by whom it has also 
“been recognised Dy. various: subsequent: acts in” 
it has’ also been’ recognised’ by 
“succeeding legislafare 
when quder a more advanced grade 
ment’; and. also: by. the different judicial autho- 
of both the territorial‘ and state’ 
4 ‘and lastly; been: sanctioned. by 
diferent ‘recognitive acts of t e:légiclature of 
state, which still derives\a vénuefrom the 
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neral governments, 
inay be added, the 


woald result 4 


ye 


the lands with: which: 
they ‘hay endowed 


toll: bridges, 
the ¥ 
fall ab once tothe ground 


— | is charter. rests -unshaken. 
supported by the concurring acts of the. 
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worth while-to recollect, or-material to. angwery: 

another objection, viz. that toll could 

constitutionally demanded by. the. company, 

because'the fst seetion of the act: of congress of 

Sth April, 1842, for the. of 

| into the-qpion, 

incorporation, «that the viver Micsiesippi, — 

the navigable rivers and watersleadingin- 

tothe same,” and into the gulf of Mexico, shalt. 

be common highways, aud for ever free, without 

4, But this condition exclusively to. 

vigable rivers and waters leading into the gulf 

of Mewico; now the bayou St. John, in the first 

place; is not connected with the gulf of Mexi: 

60; but with lake Ponchartrain; and-in the next 

dows not Jead:into'that lake, but on the-contrary, 

makes from it. A. fiver its source ia: 

and flows into the sea; 

from lake, sea, or river, ranning into 

the And again this condition applieson- 

to waters originally or naturally navigable, 

: to those made so by the-exertions’of 

 @ividuals. And lastly, the charter.and priviled> 
of the company existed, and were known to 
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‘that the’ company may stili continue 
eollect toll ‘bayou, ‘without endangering. | 
‘the: anion, To 

as is apprehended, her membership." 

While-upon this return back, I crave 

the-court in noticing an’ overlooked 

intrinsic ground of unconstitutionality, suppom 

to” befound in ‘the seventh section, of thes 

Charter sawhich, in certain cases,: grants 

to'the company in conducting. their 

enter upon lands covered with w 
to individuals ; prescribing 

mode: and’ extent, and providing the 

perhaps be found i ‘in-every turnpike :act, yet this. 

as imparting an-unlimited contre 
inhabitants of the territory of Orleans, (whichy 
the way, supposes it all covered ‘with | 
and itis said, that even in despotisms, there hagy 
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existed: ‘a charter conferring such an 
‘monopoly's and that the late territorial 
Fegislature: possessed the power thus:to: virtua 
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withiataay necessity, ‘is Pro- Gast’a 


Mar. 
thie charier still permitted to live -Senatus 


‘hec intelligit, consul videt, hic tamen vivit ‘icine! 

As the other grounds in this cause are lightly 

on in the reply, either from a reliance 

opon the strength of this, or from a helief, per- 

haps, that-some of them are mistaken, and that 

others are untenable, I shall add but little to 

ked hasbeen said in the opening. 

«, know of no principle in the constitution of 

the United States, by which public property 

“generally is exempt from local taxation: «This 

exemption is confined to real estate, ceded or. 

‘sold to them by the state legislatures,:for the 

-erection of forts, &c. or to personal’ property 

@mployed. by them in the proper and necessary 

- exercise, of their constitutional powers. The 
 ydecision of chief justice Marshal in the suit of 
vs. the State of Maryland, is ground. 
_ ed -on the constitutional right ‘of congress to 

‘erect banks, as one of the fiscal means of carry- 
Ying into’ effect such constitutional powersyand 

‘ that the power to tax them, on the partofthe  <*- 


| gtates, involved the power to destroy’; but it is 
lexpresely made: not to extend. “toatax paid 
“by the -real property of the bank in common 
. ‘with other real property in the state.” 4 Wied, 
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cases IN THR 


the United States, by the 8d section of the ag | 
of Congress of 46th Feb. 1814, to’ enable” 
the territory of Orleans to form a constitutaaill 
&c. and assented to by the territorial ordinaneny 
of the December following, enjoys this immw | 
nity. 4 Mart. Dig. 218, 132. But I kewl 


‘no law; exempting personal property it this 


state, from the payment of customary and ordi 
nary dues and tolls claimed. by individualsy gp” 


what is: tantamount, a private corporation) for” 


the use of their works. The principles of sack © 
alaw would lay at their feet both ‘personal 


. rights. and private property. Congress, by te” 
conStitution, have power “to raise and supputt 


armies ;” but they have no. more right grate } 


_tously to use a private canal, water-course, ont 
gation, ferry, bridge, or. turnpike toad as a mate 


ter of conveniency in the transportation of thal 


troops, than they have, as a matter of economy | 


to quarter them in our houses. I speak not@ ” 
time of war, when every thing is made to vit 
to necessity. But the question then recurs, how. 
can you coerce the United States ? How can yi 
profit by the lien you have upon their Property | 

or their vessels, or enforce against them the = 
payment of your dues or toll? By stopping = 
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this state, indeed, the real property | 
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or THE STATE OF 
by turning the key of the store 5 if vessels, by 
dosing upon them the toll-gates. If ‘they are. 


then, claimed by the United States as their 
property, the court, upon payment of such dues, 


‘and not: until such payment, will order their 


Can.any Jaw or principle be pointed, 
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out to the contrary, divesting parties of such 
right to detain? United States’ property, is — 
saved at sea ; the sailors bring it into port and 
“ibel- it for salvage, admonishing all. persons 
concerned to shew cause, why reasonable: sal- 


_ovage should not he decreed: therefrom 5 where- 
- upow the United States come into court as own- 


ers, and claim the saved property. it-to. 


at once released’ and restored, without i inquir- cae 


ing into the rights of the salvors?. 


In the present case, we have a- upon the 


: 4 . Amelia for the amount of toll due; she is in 
| our basin, excavated at our expense, out of our’ 


‘soil, and under charge of ou officerss she 


poses to leave it without payments we want, 
_. ‘by. stopping her to preserve our. lien; instead 
Of resorting to forcible means, we seek: the aid 
the court, to prevent ber departures the 
| court, at our instance, does detain her; the - 
United States then file their claim, and auswer 

7 «ad deny: our right of toll. Will nut 
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right, thas put at issue by the United States? i 
the court prepared to say, that no lien 


tach’ te public property ? But the very’ ‘existe | 


‘ence of a lien depends upon possession 5 des 
prived: of that, by the departure of the vest 
we are ‘deprived of our. lieti; we call then upom 


the court to ‘secure us in ‘such. possession % dex 
_ nial throws us upon physical means of detens 


IFA.B. and ©. 


receive a-note, 


payableinTen- 


messee, and a 
mise tosen 
The and 
to N.York, 
they transmit it 
to D. in Ten- 
_Tessee, and be- 
ing called upon 
, by the owner 
ve hin an or- 
for it on D. 
he cannot de- 


gnand the pro- 


_geeds from 
them. 


tion; and puts it upon the right of the aire 


est; we sliould stand bat be 
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lants, a promissory. note, subscribed by Samudh 


Vance & Co. in favor: of Young and Urquharh 7 
dated New-York, 5th July, 1817, and payable’ = 
twelve months-after date: in the receipt, which. 


On the 3d of April, 4818, the plaintiff 
pellee delivered into the hands’ of the appela 
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from the court of frst district. 


they gave to the appellee, they say, “that wheg’ | 
collected, it is to be remitted to John Urquhart 7 


of New-York.” It appears that ‘the subscre | 


‘bees of the noe lived inthe sate of 
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however, after having receivéd ‘that order, he 
brought the present suit, demanding 


that. the appellants, were to send it there, for Gn 
collection. On the 22d of April, ‘same month, — 


they inclosed ‘it to John P. Irwin ina letter, 
7. which makes part of the evidence produced by 
4 them. Jobn P. Irwin is presumed to have ob- 
tained payment of the note ; but the: appellee, 


being without any account of it, called upon the: 


_. appellants, and received from them an order én: 


John P. Irwin for the-same. A few: days; 


of the note directly of them, y 


‘There seems to be but one question in thie. 


case : Dia the plaintiff authorise the defendants, - 


7 to'send ‘the: note to. John P. Irwin to collect it 


: 7 "in Tennessee, and remit the same from thence to 


“Urquhart, i in New-York ? If so, he certainly 


| ' cannot call upon them here, for the amount, 
7 _ Tet us see how'stands the proof with respect to 


| of course, to be sent there. ‘Two of the part- 


“that point : in the first place, it is admitted thet 


note was payable in Tennessee; so that with-- 


ont any recommendation to that effect, it was, 


_ ners of the house of the defendants here, have - 


} another mercantile house in the country, where hae 


the note was to be paid ; 3' itis reasonable tosup- 
parties ‘to have understood, that ill 


THR STATE OF LOUISIANA. 


tid that -{t'was understood: between the pales 
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was to be sent to them, ‘The amount, 
collected, was to be remitted toNew-York. Wag 
ovxo first to be sent here, and then. from here 
as MLavons New-York? That is hardly to be. presumed, 
pad natural course of ‘this transaction was cer. 
tainly that the defendants were to despatch, the 
note (6 the house of their associates in Ten) 
 messee, with instructions to remit the Proceed | 
+. direetly to New-York. This, if there was ng 
positive testimony on that point, would | 
‘itself as the probable understanding of the pam 
‘ties; ‘but there is positive evidence that the” 
> plaintiff, on seeing that such bad been the. 
‘course pursued by the defendants, declared that 
it was conformable to the instructions which he 
- had given them. To that must be added, |e 
confirmation of that testimony, his own acceph 
 ance‘of an order on. Jno. P. Irwin, for the pte: | 
‘ceeds of the note, which, as it makes part ef] 
_ the évidence produced on his side, was, it mast | 
be supposed, in his bands. We. are, upon the 
whole,’ satisfied that Jno. P. Irwin was made, 
. by the direction ef the plaintiff, his agent ou the ~ | 
“spot. where’ the note was to be collected, and 
case to pronounce in favor of the appellant, 
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has been taken of ther of excep! 
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that: ‘the. judgment of the district court be an- 


alled avoided and reversed, and that judg. 
ment be entered ‘for the ‘with costs, 


reserving to the plaintiff his recourse against 


the house of J.P. Irwin, in Tennessee, as if 
‘suit had been brought ageinet 


Eustis for the plaintift. Preston te 


“ motion for a rehearing, till this term, ‘when the judgment wae yi 
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